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IN THE HIGH COURT OF SOUTH AFRICA
WESTERN CAPE DIVISION, CAPE TOWN

CASE NO:

In the matter between:

LIBERTY FIGHTERS NETWORK First Applicant

(A voluntary association without gain and common-law universitas)

REYNO DAWID DE BEER N.O. Second Applicant
(Cited nomine officio as President and executive office-bearer of the

First Applicant)

and

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA, First Respondent
MR MATAMELA CYRIL RAMAPHOSA N.O.,

OR HIS SUCCESSORIN TITLE

(Cited in the official capacity of the repository and transferor of the

impugned statutory powers)

MINISTER OF FINANCE, Second Respondent
MR ENOCH GODONGWANA N.O.,

OR HIS SUCCESSORIN TITLE

(Cited in the official capacity of the purported transferee of the

impugned statutory powers)
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NOTICE OF MOTION

[URGENT CONSTITUTIONAL LEGALITY REVIEW: UNIFORM RULE 53,

ALTERNATIVELY RULE 6]

KINDLY TAKE NOTICE that the Applicants intend to apply to the above Court on
Tuesday, 4 August 2026 at 10h00, or so soon thereafter as the matter may be heard,

for an order in the terms set out infra.

PART A: URGENT PROCEDURAL, RECORD AND INTERIM RELIEF

1. That the forms, time periods and manner of service prescribed by the Uniform
Rules of Court are dispensed with to the extent necessary, that this application
be heard as one of urgency in terms of Uniform Rule 6(12), and that the
electronic transmission of the complete application to the official electronic
addresses of the Respondents and to the Office of the State Attorney, Cape
Town, as specified infra, is authorised, alternatively condoned, as valid and

sufficient service of the initiating process.

2. That a rule nisi do issue calling upon the Respondents to show cause on the
return date determined by this Court, to be heard together with Part B, why the

relief in Items 3 to 10 infra should not be made final.

3. That it is confirmed, for purposes of these proceedings, that the First Applicant,
LIBERTY FIGHTERS NETWORK (“LFN”), as a voluntary association without

gain and common-law universitas, may be represented by the Second
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Applicant, its President and executive office-bearer, Mr REYNO DAWID DE
BEER N.O. (“De Beer”), subject at all times to the control and directions of this

Court.

That it is confirmed that the Applicants are entitled to institute and prosecute this
application in their own interests, in the interests of LFN’s members, as an
association acting in the interests of its members, and in the public interest as
contemplated in section 38(a), (c), (d) and (e) of the Constitution of the Republic

of South Africa, 1996 (“the Constitution”).

That the First Respondent is directed, in terms of Uniform Rule 53(1)(b),
alternatively under Uniform Rule 6 read with sections 34, 165 and 173 of the
Constitution and the principle of legality, to dispatch to the Registrar within five
(5) court days after service of this order the complete record of the decision and
proceedings culminating in Proclamation Notice 290 of 2025, published in
Government Gazette No. 563351 on 16 September 2025 (“the Proclamation”),

together with such reasons as were given or are desired to be given.

That the Second Respondent is directed, within the same period, to dispatch the
complete record of the decision and process culminating in Government Notice
7375 in Government Gazette No. 54520 dated 17 April 2026 and the publication
of the Draft Capital Flow Management Regulations, 2026 (‘the Draft
Regulations”), insofar as that decision and process relied upon, interpreted or

gave effect to the Proclamation.

That the records contemplated in ltems 5 and 6 include all non-privileged

memoranda, submissions, recommendations, minutes, drafts, approvals,
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consultations, communications, legal or constitutional analyses, and other
evidential material that was before the relevant decision-maker or evidences the
reasons and basis for the decisions; and that, to the extent privilege is claimed
over any document, the relevant Respondent deliver a schedule sufficiently
identifying the document, its date, author, recipient and the legal basis of the

privilege claimed.

That the Registrar make the record available to the Applicants in terms of
Uniform Rule 53(3), and that the Applicants may, within five (5) court days after
the record is made available, deliver a notice and supplementary affidavit in
terms of Uniform Rule 53(4), including any amendment, addition or variation of

the relief sought or grounds relied upon.

Pending the final determination of Part B, the Second Respondent is interdicted
and restrained from publishing, promulgating, making, amending, repealing,
revoking, substituting or replacing regulations under section 9(1) of the Currency
and Exchanges Act, 1933 (Act No. 9 of 1933) (“the Act”), solely or materially in
reliance upon the Proclamation, including any final Capital Flow Management

Regulations, 2026.

Alternatively to ltem 9, the Respondents are directed to provide the Applicants,
the Registrar and the Office of the State Attorney, Cape Town, with not less than
ten (10) court days’ written notice of any intended publication or promulgation of
final regulations under section 9(1) of the Act, and not to cause such publication
or promulgation before expiry of that period, so that the Applicants may

approach this Court on duly supplemented papers if necessary.



11.

12.

13.

14.

Applicants’ Notice of Motion, Page 5

Items 2 to 10 supra shall operate with immediate effect as interim relief pending
the return date, save that nothing in this order shall suspend the existing
Exchange Control Regulations, 1961, prevent the lawful administration thereof,
or preclude the President from exercising any power lawfully vested in the

President by section 9(1) of the Act.

PART B: FINAL CONSTITUTIONAL, REVIEW AND CONSEQUENTIAL

RELIEF

Confirming the rule nisi contemplated in ltem 2 supra and the interim relief in
ltems 3 to 10 supra, to the extent that such relief remains competent and

necessary at final determination.

Declaring that section 97 of the Constitution does not authorise the President to
transfer to a member of the Cabinet a power or function which national
legislation expressly entrusts to the President, as distinct from the administration
of legislation or a power or function entrusted by legislation to another Cabinet

member.

Reviewing and setting aside, under the principle of legality, the First
Respondent’s decision dated 10 September 2025, alternatively such date as
may appear from the Rule 53 record, to issue the Proclamation, to the extent
that it purports to transfer to the Cabinet member responsible for finance powers

and functions entrusted by the Act to the President.
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Declaring the Proclamation inconsistent with sections 1(c), 2, 84(1), 90, 97 and
101 of the Constitution and constitutionally invalid to the extent identified in ltem

14 supra.

Alternatively to Items 14 and 15, declaring constitutionally invalid and severing
from the Proclamation the words “and the powers and functions, entrusted by
that Act to the President”, while preserving any portion of the Proclamation

which this Court finds to constitute a lawful transfer of administration.

Declaring that, insofar as the Proclamation purported to take effect on 15
September 2025 before its publication and public accessibility on 16 September
2025, it was of no force and effect before publication, alternatively invalid to that

extent.

Reviewing and setting aside, under the principle of legality, the Second
Respondent’s decision dated on or about 17 April 2026 to publish Government
Notice 7375 and the Draft Regulations as regulations “made in terms of section
9(1)” by the Minister, to the extent that the decision depended upon the

purported transfer of the President’s statutory power by the Proclamation.

Declaring that Government Notice 7375 and the Draft Regulations are unlawful
and invalid to the extent that they represent or proceed on the basis that the
Second Respondent is directly or validly authorised by section 9(1) of the Act,
merely by virtue of the Proclamation, to make or repeal regulations; and
directing the Second Respondent to withdraw, correct or lawfully republish the

consultative instrument if the regulatory reform process is to continue.
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Declaring that the Second Respondent is not authorised, merely by virtue of the
Proclamation, to exercise the original regulation-making power vested by
section 9(1) of the Act in the President, including the power to repeal, revoke,

amend, substitute or replace the Exchange Control Regulations, 1961.

Declaring that nothing in this order determines the substantive constitutional
merits of the policy choices contained in the Draft Regulations, prevents lawful
public consultation concerning capital-flow reform, or prevents Parliament or the
constitutionally and statutorily competent functionary from adopting a

constitutionally compliant regulatory framework.

Granting such just and equitable ancillary, limiting, suspending, prospective or
preservation relief under section 172(1)(b) of the Constitution as may be
necessary to avoid a regulatory vacuum, preserve completed lawful acts, and

secure future compliance with the Constitution.

Referring the declaration of constitutional invalidity concerning the conduct of
the First Respondent to the Constitutional Court for confirmation in terms of
sections 167(5) and 172(2)(a) of the Constitution; directing the Registrar to
transmit the order and record in accordance with the applicable Rules; and
granting appropriate temporary relief under section 172(2)(b) pending

confirmation.

Ordering any Respondent who opposes the application to pay the Applicants’
costs, jointly and severally where both Respondents oppose, including the
Applicants’ reasonable disbursements and such costs as are lawfully

recoverable by self-represented litigants; provided that no costs order is sought
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against a Respondent who abides the decision, timeously produces the record

and constructively assists the Court.
25.  Further and/or alternative relief.

TAKE FURTHER NOTICE that the accompanying Founding Affidavit of REYNO
DAWID DE BEER, together with Annexure “RDDB1” thereto, will be used in support

of this application.

TAKE FURTHER NOTICE that the Applicants have contemporaneously served a
notice in terms of Uniform Rule 41A. In terms of Rule 41A(2)(d), that notice is served

upon the Respondents but is not filed with the Registrar.

TAKE FURTHER NOTICE that a notice in terms of Uniform Rule 16A identifying the
constitutional issues and matters of public interest is filed contemporaneously for

placement on the designated notice board.

TAKE FURTHER NOTICE that, subject to any direction of the urgent Court, the

proposed timetable is: notice of intention to oppose by 16h00 on Friday, 17 July 2026;

answering affidavits in Part A by 12h00 on Friday, 24 July 2026; and the Applicants’

replying affidavit by 12h00 on Wednesday, 29 July 2026. The ordinary Rule 53

timetable for Part B shall thereafter apply as abridged or extended by this Court.
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SIGNED AT CAPE TOWN ON THIS 15™ DAY OF JULY 2026.

Nomine officio as Second Applicant and for First Applicant
Liberty Fighters Network

Monkey Valley Resort, 1 Mountain Road

Noordhoek, Cape Town, 7979

Office: 072 745 2869

Mobile: 067 735 7288

Email(1): reyno@libertyfighters.org

Email(2): debeerreyno@gmail.com

[Accept service by electronic mail]

TO: REGISTRAR OF THE HIGH COURT

WESTERN CAPE DIVISION, CAPE TOWN

AND TO: PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA N.O.

First Respondent

Tuynhuys, Plein Street

Cape Town, 8000

Email(1): president@presidency.gov.za
Email(2): presidentrsa@presidency.gov.za

[Electronic service as authorised and/or condoned in Part A]
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AND TO: MINISTER OF FINANCE N.O.

Second Respondent

c/o Ministry of Finance / National Treasury Parliamentary Office
Cape Town

Email(1): minreg@treasury.gov.za

Email(2): commentdraftlegislation@treasury.gov.za

[Electronic service as authorised and/or condoned in Part A]

AND TO:  OFFICE OF THE STATE ATTORNEY, CAPE TOWN
Alternative electronic and physical service for both Respondents
c/o Head of Office: Mr Felix Mbeki
Cell: 082 896 6248
Email: FMbeki@)justice.gov.za
Tel: 021 441 9200
Postal Address: Private Bag X9001, Cape Town, 8000
Physical Address: 4™ Floor, 22 Long Street, Cape Town, 8001

[Alternative electronic service and notice]
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IN THE HIGH COURT OF SOUTH AFRICA
WESTERN CAPE DIVISION, CAPE TOWN

CASE NO:

In the matter between:

LIBERTY FIGHTERS NETWORK First Applicant

(A voluntary association without gain and common-law universitas)

REYNO DAWID DE BEER N.O. Second Applicant
(Cited nomine officio as President and executive office-bearer of the

First Applicant)

and

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA, First Respondent
MR MATAMELA CYRIL RAMAPHOSA N.O.,

OR HIS SUCCESSORIN TITLE

(Cited in the official capacity of the repository and transferor of the

impugned statutory powers)

MINISTER OF FINANCE, Second Respondent
MR ENOCH GODONGWANA N.O.,

OR HIS SUCCESSORIN TITLE

(Cited in the official capacity of the purported transferee of the

impugned statutory powers)
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FOUNDING AFFIDAVIT

[URGENT CONSTITUTIONAL LEGALITY REVIEW]

Contents

INTRODUCTION AND CAPACITY ....onumnmssesnmmeshimnars sesmisssssssssimmmiisisimeiminsssing 15

PURPOSE AND ESSENCE OF THE APPLICATION i 16

CITATION OF THE PARTIES iicuuiasnnsssismsenssvsmmsmmsmssssosmissisnsonssssemssniesis soass ssanie 17

JURISDICTION AND SERVICE ......oooiiiiiiieiiiiiiiiieieie ettt e 18

STANDING, AUTHORITY AND REPRESENTATION.......coiiiiiiiiiiiiiiiiiiii i 19
LFN’s legal personality and organisational mandate ................ccccccooviiincciiiiinnne. 19
Authority to institute ProCceediNgS ..........oviiiiiieeiiiiii e s 20
Constitutional StaNdiNgG .........cmme s mmtoss o R s s e 21
The Second Applicant’s direct interest in crypto-assets............ccccciii. 22
Representation of LEN in these proceedingsS.............ccccvvvviiiiiiiiiiviiiiiiiiiiiiiniie 22

NARROW SCOPE AND PUBLIC-INTEREST POSTURE..........cooviiieeiiiiiiiiiiieecnnn 23
FACTUAL AND PROCEDURAL BACKGROUND ..........ooiiiiiiiiiiiiiiiiceciiiiaecc i 24
The Act and the 1961 RequIatioNS usssssssssmammsis s ismmmms 24

The Constitutional Court’s decision in Shuttleworth. .........ooooviineoiieieeeee. 25
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The impugned Proclamation..................._....._ 25
The Draft Regulations and public-comment process ... 26
The Applicants’ threshold comments and absence of correction..... . 27
IRGENCY ottt ottt 28
THE RULE 53 RECORD AND DUTY OF CANDOUR ... 30
THE CONSTITUTIONAL AND STATUTORY FRAMEWORK ... 31
OROUNDS OF REVIEW ..o sssssmssimsitisissmmmmrssssssstisinsn . 33

First ground: section 97 does not authorise transfer of a power entrusted to the

PIESIGRN .ttt ottt 33

Second ground: sections 90 and 98 confirm that “another member” excludes the

SN csaacns st tmmemsrommsamsassssmmpms s ——_ 34

Third ground: the Executive may not alter Parliament's chosen repository without

CIGB BUIOTHY v bttt oo 34

Fifth ground: sections 85 and 91 do not cure the absence of section 97 authority 36
Sixth ground: purported operation before publication...... ... 36

Seventh ground: unlawful publication of the Draft Regulations and defective public

R 37
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ANTICIPATED DEFENCES ... 38
The President is a member of Cabinet ... 38
Executive flexibility and practical expertise........................... .. 39
The Draft Regulations are merely consultative ... 39
Delay and PIEMBIIIY....oosvteiitsint sttt esssssctosssoss oo 40
L 40

INTERIM RELIEF ottt nessnssssssossscessososss oo 41

MEDIATION ot ssmsssmsssmsssonssctsssiissmpssmmmmssosssssssine ... 41

JUST AND EQUITABLE RELIEF AND CONFIRMATION ... 42

TS stttk s e 43

CONCLUSION . osssosssssssssissisigers sssmmmssemsomssssss st e 43

ANNEXURE wosciisimsomsemssassionsssssosissisimmn soummmamssosssi s 45

l, the undersigned,
REYNO DAWID DE BEER
(ID NO. 760623 5089 080)

declare under oath as follows:
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INTRODUCTION AND CAPACITY

1. | am a major male South African citizen, the Second Applicant, a member and
the President and executive office-bearer of the First Applicant, LIBERTY
FIGHTERS NETWORK (“LFN"). The Applicants presently operate from Monkey
Valley Resort, 1 Mountain Road, Noordhoek, Cape Town, within this Court's

area of jurisdiction.

2. | depose to this affidavit in my nomine officio capacity as President of LFN and
in my own public-interest and direct-interest capacity as the Second Applicant.
The facts herein are, unless the context indicates otherwise, within my personal

knowledge and are true and correct.

3; Where | make legal submissions, | do so from the official texts and authorities
cited and from my experience as a legal advisor. The legal conclusions remain
for this Court. Public statutes, regulations, proclamations, Government Gazettes
and reported judgments are referred to by their official or reported citations and

are not unnecessarily annexed.

4, The sole annexure is the Applicants’ email dated 30 June 2026 containing their
threshold comments on the Draft Capital Flow Management Regulations, 2026,
together with the proof of electronic transmission. It is marked Annexure

“RDDB1".

S: The application is brought as a constitutional legality review under Uniform Rule
53, alternatively Uniform Rule 6, read with sections 1(c), 2, 7(2), 34, 38, 84, 85,
90, 91, 97, 101, 165, 167, 169, 172 and 173 of the Constitution of the Republic

of South Africa, 1996 (“the Constitution”).
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PURPOSE AND ESSENCE OF THE APPLICATION

10.

The application raises a narrow but nationally important question: whether
section 97 of the Constitution permits the President to transfer to a Cabinet
member a power which national legislation expressly entrusts to the President

himself.

The Applicants submit that section 97 does not confer that power. It permits
transfer to a Cabinet member of the administration of legislation entrusted to
“another member”, and of a power or function entrusted by legislation to
“another member”. It does not expressly include powers entrusted to the

President.

The distinction is decisive because section 9(1) of the Currency and Exchanges
Act, 1933 (Act No. 9 of 1933) (“the Act’), properly interpreted through the
Interpretation Act 1957, vests the power to make regulations concerning

currency, banking and exchanges in the President.

On 10 September 2025 the First Respondent signed Proclamation Notice 290
of 2025 (“the Proclamation”), published in Government Gazette No. 53351 on
16 September 2025. |t purported, with effect from 15 September 2025, to
transfer the administration of the Act and the powers and functions entrusted by

the Act to the President, to the Cabinet member responsible for finance.

The Second Respondent thereafter caused Government Notice 7375 to be
published in Government Gazette No. 54520 on 17 April 2028, inviting comment
on the Draft Capital Flow Management Regulations, 2026 (“the Dratft

Regulations”). The notice describes the Draft Regulations as having been “made

v
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in terms of section 9(1)” and the draft opening formula states that the Minister

of Finance has made them under that section.

The Draft Regulations are not final operative law. Their publication is
nevertheless concrete evidence that the Proclamation is being treated as legally
effective and that the Second Respondent intends to exercise the original
section 9(1) regulation-making power, including the repeal of the Exchange

Control Regulations, 1961.

The Applicants seek to resolve the authority question before a new national
regime is promulgated and implemented. Their object is not to obstruct
regulatory reform, but to ensure that potentially beneficial reform is made by the

functionary authorised by the Constitution and the Act.

CITATION OF THE PARTIES

13.

14.

15;

LFN is the First Applicant. It is a well-known voluntary association without gain
and common-law universitas, with perpetual succession, a Constitution, office-
bearers, members, legal personality and the capacity to litigate in its own name.

Its address and contact details appear in the Notice of Motion.

| am the Second Applicant, cited nomine officio as LFN’s President and
executive office-bearer. | also act in my own interest, in the interests of LFN's

members and in the public interest.

The First Respondent is the PRESIDENT OF THE REPUBLIC OF SOUTH

AFRICA, presently Mr Matamela Cyril Ramaphosa, cited in official capacity
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together with any successor in title. The First Respondent made the impugned

decision and issued the Proclamation.

The Second Respondent is the MINISTER OF FINANCE, presently Mr Enoch
Godongwana, cited in official capacity together with any successor in title. The
Second Respondent is the purported transferee under the Proclamation and the

functionary in whose name the Draft Regulations were published.

No relief is sought against the Presidency or National Treasury as separate
departments, the South African Reserve Bank, Parliament or any private
person. The Respondents are the two office-holders who can directly explain,

defend, withdraw, correct or consent to relief concerning the impugned acts.

JURISDICTION AND SERVICE

18.

19.

20,

This Court has jurisdiction under section 21 of the Superior Courts Act, 2013,
read with sections 34, 169 and 172 of the Constitution. The Applicants reside
and operate in this Division: both Respondents maintain official offices in Cape
Town; and the published Proclamation records Cape Town as the place from

which it was given under the President’s hand.

The Proclamation and Draft Regulations have national legal effect, including
direct effect within this Division. The material cause of action accordingly arose

at least partly within this Court's jurisdiction.

A Division of the High Court may decide the constitutional validity of conduct of
the President, subject to confirmation by the Constitutional Court in terms of

sections 167(5) and 172(2)(a). 1t may grant temporary relief pending
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confirmation under section 172(2)(b). Pharmaceutical Manufacturers
Association of SA and Another: In re Ex parte President of the Republic of South
Africa and Others 2000 (2) SA 674 (CC) confirms that “any conduct of the

President’ declared invalid is subject to confirmation.

The Applicants seek an order authorising, alternatively condoning, electronic
service of the initiating papers upon the official addresses of both Respondents
and the Office of the State Attorney, Cape Town. Those recipients will obtain
immediate actual notice and suffer no prejudice. The request is made under
Rule 6(12) because of the urgency and the national public-law nature of the

case.

LFN has limited resources and relies upon voluntary donations. The cost of
duplicated sheriff service upon national office-bearers would be material. The
Applicants do not, however, rely on financial inconvenience as the source of
urgency: it is an ancillary reason why an effective and non-prejudicial electronic

mode of service is appropriate.

STANDING, AUTHORITY AND REPRESENTATION

LFN’s legal personality and organisational mandate

23.

Article 1 of LFN’s Constitution establishes LFN as an independent common-law
universitas and association not for gain, with perpetual succession, legal
existence and the powers of a juristic person. It therefore litigates in its own

name and not as an aggregation of individual members.
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LFN's objects include advancing constitutionalism, legality, social justice,
access to justice, accountable government, the rights of its members and the
broader public, and resistance to unlawful exercises of public power. A national
challenge concerning the lawful repository of extensive subordinate legislative

power falls squarely within those objects.

The complete LFN Constitution is not annexed because only a small portion is
relevant and the Applicants intend only one annexure. it is available on request
under Rule 35(12) and can be produced immediately if its terms are genuinely

disputed.

Authority to institute proceedings

26.

27.

28.

Article 38(1)(e) of the LFN Constitution provides that the President shall “be the
head and chief directing officer of LFN, in consultation with the NWC, and the
leader of the Organisation who may also at any reasonable time institute or
defend legal proceedings”. This is the direct internal source of my authority to

institute these proceedings.

| have consulted LFN's National Working Committee concerning this application
and, after that consultation, decided to institute itin LFN’s name and in the public
interest. The LFN Constitution does not make a separate power of attorney,
supporting affidavit or formal resolution a precondition to the exercise of the

authority expressly conferred upon me by Article 38(1)(e).

The authority to depose and the authority to institute proceedings are distinct.
Ganes and Another v Telecom Namibia Ltd 2004 (3) SA 615 (SCA) at paragraph

19 recognises that a deponent need not be separately authorised to depose and

v
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that a genuine dispute concerning authority to institute proceedings is ordinarily
raised through Uniform Rule 7(1). My sworn evidence of office, consultation and
the express constitutional clause is sufficient at inception; the full LFN
Constitution can be produced immediately if a properly founded dispute is

raised.

Constitutional standing

29.

30.

31.

32.

The Applicants rely upon section 38(a), (c), (d) and (e) of the Constitution. LEN
acts in its own interests, as an association acting in the interests of its members,

and in the public interest. | act in my own interests and in the public interest.

The legality of national regulations governing currency, capital, banking, foreign
exchange and crypto-assets affects an indeterminate but substantial class of
natural and juristic persons. The identity of the competent regulation-maker
determines whether prohibitions, permissions, delegations, searches,

forfeitures and administrative sanctions are lawfully created.

LFN actively participated in the statutory-public process and raised the very
authority defect now placed before Court. It does not seek an abstract advisory
opinion. The Proclamation is a final operative executive act and the Draft
Regulations are a complete regulatory instrument publicly advanced on the

basis of that act.

Public-interest standing is particularly appropriate where the alleged defect
concerns constitutional allocation of public power, the affected class is diffuse,
and leaving the issue unresolved may contaminate an entire national regulatory

regime. The approach is consistent with Ferreira v Levin NO and Others 1996

/ﬂ.w
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(1) SA 984 (CC), Lawyers for Human Rights and Another v Minister of Home
Affairs and Another 2004 (4) SA 125 (CC), and Giant Concerts CC v Rinaldo

Investments (Pty) Ltd and Others 2013 (3) BCLR 251 (CC).
The Second Applicant’s direct interest in crypto-assets

33. | have personally participated in crypto-asset trading. The Draft Regulations
expressly bring crypto-assets within the exchange-control framework, create
restrictions upon transactions above determined thresholds, require use of
authorised crypto-asset service providers, contemplate declarations of foreign

or crypto assets, and create enforcement and sanction mechanisms.

34. The proposed regime therefore affects my own legal position and prospective
conduct in a direct, practical and non-speculative manner. | do not disclose
private trading details because the present challenge concerns competence, not

any specific transaction or enforcement decision.
Representation of LFN in these proceedings

35.  Standing and representation are distinct. LFN has legal personality, but can act
only through natural persons. | am its President, executive office-bearer,

deponent and authorised directing officer for this litigation.

36. The Applicants seek a case-specific order permitting me to represent LFN. They
do not contend for an unrestricted general entitiement of every juristic person to

be represented by a lay person. The Court retains control over its process.

37.  Theinterests of justice support the requested representation: LFN is not for gain;

it cannot afford counsel; | have intimate knowledge of the facts and legal issue:

K v




38.

Founding Affidavit, Page 23

I have represented LFN in substantial public-interest litigation; the Respondents

will be professionally represented; and refusal would materially impede LFN's

section 34 right of access to court.

Manong and Associates (Pty) Ltd v Minister of Public Works and Another 2010
(2) SA 167 (SCA), although founded on pre-Legal Practice Act, 2014 conditions,
recognises a judicial discretion, exceptionally and in the interests of justice, to
permit a juristic person to be represented by a non-practitioner. The present

constitutional and public-interest context warrants that discretion.

NARROW SCOPE AND PUBLIC-INTEREST POSTURE

39.

40.

41.

The Applicants do not presently challenge the substantive policy choices in the
Draft Regulations. Certain features appear more modern and potentially more
constitutionally aligned than parts of the 1961 regime, including express
references to administrative justice, contemporary definitions, crypto-asset

regulation and transitional provisions.

That provisional assessment is not a concession that every provision is
constitutional. It explains why the Applicants seek to protect, rather than
sabotage, the reform process: sound substantive policy cannot cure an absence

of legal authority in the functionary who makes the regulations.

The application is confined to the lawfulness of the Proclamation, the resulting
competence of the Minister, the legality and transparency of the draft

publication, and appropriate preventive and corrective relief.

A v
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The Respondents are organs of state bound by section 7(2) of the Constitution
to respect, protect, promote and fulfil the rights in the Bill of Rights, and by
section 195 to maintain accountable and transparent public administration. In
constitutional litigation they are expected to place the relevant record and legal
basis candidly before Court, rather than adopt an adversarial posture which

obscures the source of power.

FACTUAL AND PROCEDURAL BACKGROUND

The Act and the 1961 Regulations

43.

44.

45.

46.

The Act was enacted in 1933. Section 9(1) confers an unusually broad power to
make regulations concerning any matter directly or indirectly relating to or

affecting currency, banking or exchanges.

The statutory text refers to the Governor-General. The Interpretation Act, 1957
regulates the succession of that office and requires the reference, in the present
national context, to be read as the President of the Republic. The Constitutional

Court has adopted that interpretation without controversy.

The Exchange Control Regulations, 1961 were made by the then State
President under section 9 of the Act and remain the principal subordinate

legislative framework unless and until lawfully repealed or replaced.

The Interpretation Act further provides that a statutory power to make
regulations ordinarily includes a power, exercisable in the like manner and

subject to the like conditions, to rescind, revoke, amend or vary them. The power
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to repeal the 1961 Regulations therefore follows the lawful repository of the

section 9(1) power.

The Constitutional Court’s decision in Shuttleworth

47.

48,

49,

50,

In South African Reserve Bank and Another v Shuttleworth and Another 2015
(5) SA 146 (CC), the Constitutional Court considered section 9(1), the 1961

Regulations and the Minister's powers within that framework.

At paragraphs 65 to 72 the majority held that Parliament may delegate
subordinate regulation-making to the Executive, and repeatedly described the
statutory arrangement as one in which the President made the Regulations and

the Minister imposed conditions under powers conferred by those Regulations.

The Court emphasised that the section 9(1) power is unusually wide but justified
by the dynamic, economically significant and specialised field of currency
control. At paragraph 70 it expressly referred to “the power the Act confers on

the President to make regulations in regard to currency”.

Shuttleworth did not decide whether section 97 permits transfer of that power
from the President to a Minister. It is nevertheless binding contextual authority
for the identity of the statutory repository and the distinction between the
President's original subordinate law-making power and the Minister's

downstream implementation powers.

The impugned Proclamation

51.

The Proclamation records that it was given under the President’s hand in Cape

Town on 10 September 2025. It invokes section 97 and states that, with effect

Vv
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from 15 September 2025, the President transfers the administration of the Act

and the powers and functions entrusted by that Act to the President, to the

Cabinet member responsible for finance.

The instrument was published in Government Gazette No. 53351 only on 16

September 2025, one day after its stated effective date.

The text is unusual. Established section 97 proclamations ordinarily identify
legislation or functions previously entrusted to one Minister and transfer them to
another Minister following portfolio reorganisation. Here the Proclamation

expressly identifies powers entrusted to the President himself,

The Proclamation is not a nullity which government may ignore. Unless and until
set aside, it exists in fact and is being relied upon. The principles in Oudekraal
Estates (Pty) Ltd v City of Cape Town and Others 2004 (6) SA 222 (SCA) and
MEC for Health, Eastern Cape and Another v Kirland Investments (Pty) Ltd t/a
Eye and Lazer Institute 2014 (3) SA 481 (CC) reinforce the need for timeous

judicial correction,

The Draft Regulations and public-comment process

55.

On 17 April 2026 National Treasury published Government Notice 7375 inviting
written comment upon the Draft Regulations. The stated objectives include
alignment with international anti-money-laundering standards, regulation of
crypto-assets, clarification of éxemptions and permissions, and administrative

sanctions.
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The comment period was later extended to 30 June 2026 by Government Notice
7489 in Government Gazette No. 54697 dated 18 May 2026. That extended
period has expired and the process has entered the post-consultation and

finalisation stage.

The draft opening formula states that “The Minister of Finance has, in terms of
section 9(1)" made the Regulations. Regulation 32(1) proposes to repeal
Government Notice R.1111 of 1 December 1961, while regulation 33 provides

that the new Regulations take effect on publication in the Gazette.

A final instrument can therefore replace the national regime immediately upon
publication. The Draft Regulations contain extensive prohibitions, permissions,
declaration duties, search and seizure powers, forfeiture consequences,
delegation mechanisms and sanctions affecting residents, businesses and

crypto-asset participants.

As at the date of this affidavit, National Treasury’s official public-comments page
continues to publish the draft material; no withdrawal, corrective Gazette notice

or public undertaking not to proceed has been located by the Applicants.

The Applicants’ threshold comments and absence of correction

60.

On 30 June 2026, before expiry of the extended period, | submitted detailed
written comments on behalf of LFN to the draft-legislation address, the Ministry
of Finance and the Presidency. Annexure “RDDB1’ contains the email and proof

of transmission.
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The comments confined themselves to the threshold authority question. They
explained the Interpretation Act position, the 1961 Regulations, Shuttleworth,
the distinction between original law-making and downstream implementation,
the need to disclose any reliance on the Proclamation, and the reservation of

the Proclamation’s validity.

The comments expressly invited Treasury to withdraw and republish the draft
notice under the correct authority or to disclose and justify the alleged transfer.

No substantive response, withdrawal or correction has been received.

The silence does not prove bad faith. It reasonably demonstrates that the
authority objection has not produced a public correction and that finalisation may

continue on the existing legal premise.

URGENCY

64.

65.

66.

The Applicants seek urgent but carefully limited relief. The extended public-
comment period ended on 30 June 2026. No further public process is
necessarily required before a final instrument is signed and published. Final

Regulations may therefore be promulgated without warning.

If final Regulations are promulgated and take immediate effect, the 1961
Regulations will be repealed, new rights and duties will arise, administrative
structures and authorised persons will act, and affected persons will arrange

their affairs in reliance upon the new regime.

If the Proclamation is later declared invalid, the validity of the replacement

regime and consequential decisions may be contested, creating legal

Vv
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uncertainty, collateral litigation, administrative disruption and avoidable

expenditure. The threatened harm is institutional and public, not merely private.

The existing Regulations remain operative. A temporary restraint or advance-
notice order will not create a regulatory vacuum. The President remains capable
of exercising section 9(1) directly if urgent regulation is genuinely required, and
Parliament remains capable of amending the Act after ordinary constitutional

process,

The Applicants raised the defect during the comment process and launched this
application promptly after the comment deadline, focused legal research and

preparation of the necessary papers. The urgency is not self-created by dilatory

conduct.

The Applicants became alert to the precise constitutional difficulty in the course
of analysing the Draft Reguiations and the source of the Minister's asserted
section 9(1) power. The Proclamation’s publication in September 2025 does not

answer when its practical legal consequence became concrete to them.

There is no adequate alternative remedy. Comments cannot set aside an extant
Presidential proclamation; an invalid regulation may not be ignored by
government; and waiting until after implementation would magnify rather than

cure the public harm.

The matter is capable of expeditious determination because the central issue is
one of constitutional interpretation. The Rule 53 record may reveal whether the
point was considered, the reasons for the transfer, the legal basis of the

Minister’s draft publication and the contemplated timetable for finalisation.

~ VvV
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The Applicants recognise the separation-of-powers caution in National Treasury
and Others v Opposition to Urban Tolling Alliance and Others 2012 (6) SA 223
(CC). This is the clearest category of case for narrow preservation: the dispute
concerns anterior vires: the statys quo is stable; the restraint is temporary; and
alternative advance-notice relief is sought if a full interdict is considered too

intrusive,

THE RULE 53 RECORD AND DUTY OF CANDOUR

73.

74.

75.

76.

The Proclamation is a written executive act, but the published text is not the
complete record. The Applicants do not know what advice, memoranda, Cabinet

submissions, constitutional analyses, drafts or reasons were before the

President.

The record is necessary to establish the exact date and process of decision, the
interpretation placed upon section 97, whether sections 84, 90, 91, 97, 98 and
101 were considered, whether Shuttleworth and the Interpretation Act were

addressed, and why operation was fixed before publication.

The Second Respondent's record is likewise necessary to establish the source
of the decision to publish the Draft Regulations in the Minister's name, whether
the Proclamation was relied upon, whether authority objections were

considered, and the present stage of finalisation.

The Applicants seek non-privileged material only. Where privilege is claimed, a
proper schedule will permit the claim to be understood and, if necessary,

adjudicated without compelling disclosure of privileged content.
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Rule 53 is designed to place the decision-making record before both the
applicant and the Court so that review grounds may be properly formulated. The
Applicants reserve their right to supplement, amend or refine the grounds and

relief after receipt of the record.

Constitutional organs should assist the Court with candour. Sections 7(2), 195
and 237 of the Constitution require rights-respecting, accountable, transparent,
diligent and prompt public administration. The Respondents can discharge
those duties by producing the record, identifying the legal source and engaging

constructively with mediation.

THE CONSTITUTIONAL AND STATUTORY FRAMEWORK

79.

80.

81.

Section 1(c) entrenches constitutional supremacy and the rule of law. Section 2
provides that law or conduct inconsistent with the Constitution is invalid and that

constitutional obligations must be fulfilled.

The principle of legality requires every exercise of public power to have a lawful
source and remain within its limits. Fedsure Life Assurance Ltd and Others v
Greater Johannesburg Transitional Metropolitan Council and Others 1999 (1)
SA 374 (CC) and Pharmaceutical Manufacturers establish that no public

functionary may exercise a power not conferred by law.

Section 84(1) provides that the President has the powers entrusted by the
Constitution and legislation. Section 85 vests national executive authority in the
President, exercised together with the other members of Cabinet, including
implementation of national legislation except where the Constitution or an Act

provides otherwise.
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Section 90 creates a specific mechanism for another office-bearer to act as
President when the President is absent or otherwise unable to fulfil the duties of
office. An Acting President then Possesses the responsibilities, powers and
functions of the President as an office, rather than receiving selected

Presidential powers as an ordinary Minister.

Section 91(1) states that the Cabinet consists of the President, as head of
Cabinet, a Deputy President and Ministers. Section 91(2) empowers the
President to appoint the Deputy President and Ministers, assign their powers

and functions and dismiss them.

Section 97 provides that the President by proclamation may transfer to a
member of the Cabinet: “(a) the administration of any legislation entrusted to
another member; or (b) any power or function entrusted by legislation to another

member”,

Section 98 uses materially identical language for temporary assignment: the
President may assign to a Cabinet member any power or function of “another
member” who is absent or unable to act, Section 101 requires executive
decisions under legislation to be in writing and requires proclamations and

subordinate instruments to be publicly accessible.

Section 9(1) of the Act, read with the Interpretation Act, entrusts the original
regulation-making power to the President. Sections 167(5) and 172(2) reserve
the final invalidation of Presidential conduct for the Constitutional Court, while

empowering this Court to make the initial declaration and temporary order.
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GROUNDS OF REVIEW

First ground: section 97 does not authorise transfer of a power entrusted to the

President

87.

88.

89.

90.

Section 97 is an express transfer power and must be exercised within its
€Xxpress terms. The source from which administration or power may be
transferred is repeatedly identified as “another member”. The President is not

expressly identified as such source.

The text could readily have said “the President or another member®, “any
member of the Cabinet”, or ‘any organ within the national executive”. The
omission is material where section 84(1) separately recognises powers

entrusted to the President by legislation.

A construction which permits self-transfer of every statutory Presidential power
would allow the Executive, by proclamation, to alter Parliament’s chosen
repository and associated accountability whenever convenient. Such a

significant competence should not be implied from ambiguous wording.

The maxim delegatus non potest delegare is not invoked as an absolute
common-law rule overriding the Constitution. It expresses the legality principle
that a designated repository may pass a power onward only where the
empowering law permits. The Applicants submit that section 97 does not clearly

permit this transfer,
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Second ground: sections 90 and 98 confirm that “another member” excludes

the President

91.  Section 98 is structurally decisive. It uses the same phrase “another member”
for a temporary assignment when that member is absent or unable to perform a
function. If “another member” included the President, section 98 would allow the
President to assign Presidential powers to an ordinary Minister during

incapacity, bypassing section 90's carefully ordered Acting President

mechanism.

92.  The Constitution should be read as a coherent whole. The more coherent
interpretation is that “another member” in sections 97 and 98 means another
Cabinet member besides the President: ordinarily the Deputy President or a
Minister whose portfolio powers are being permanently transferred or

temporarily covered.

93.  Section 90 then remains the exclusive mechanism by which another person
exercises the responsibilities, powers and functions of the Presidential office
during absence or incapacity. Section 97 remains an efficient mechanism for

ministerial portfolio reorganisation.

Third ground: the Executive may not alter Parliament’s chosen repository

without clear authority

94, Parliament expressly entrusted section 9(1) to the President. The Proclamation
changes not merely the department administering the Act, but the identity of the

subordinate law-maker selected by Parliament.
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The Executive may reorganise portfolios where the Constitution permits. it may
not effectively amend the statutory allocation of law-making authority unless the
Constitution clearly authorises that result. Premier, Western Cape v President
of the Republic of South Africa 1999 (3) SA 657 (CC) cautions against implying

a power inconsistent with an express constitutional arrangement.

The breadth of section 9(1) makes the designated repository especially
important. The power can create wide prohibitions, offences and consequences
affecting property and economic activity. Formal fidelity to the person authorised

by law is a substantive rule-of-law safeguard, not ceremonialism.

Fourth ground: Shuttleworth confirms the statutory architecture

97.

98.

99;

Shuttleworth validated section 9(1) on the footing that the Act empowered the
President to make the Regulations and that the Minister exercised powers under
the valid Regulations. The Court's repeated identification of the President was

part of its description of the statutory architecture.

The need for flexible, speedy and expert exchange-control administration does
not establish that the original regulation-making power may be transferred
unlawfully. Expertise can inform Presidential regulations, and valid regulations
can confer implementation powers on the Minister, Treasury, the Reserve Bank

and authorised persons.

The State may rely on Shuttleworth’s references to delegated authority to the
Executive. The Applicants answer that “the Executive” described the branch,

while the Court repeatedly identified the specific statutory repository within that

A v

branch as the President.
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Fifth ground: sections 85 and 91 do not cure the absence of section 97 authority

100.

101.

102.

Section 85 vests executive authority collectively but expressly recognises that
the Constitution or an Act may provide otherwise. Section 9(1) does precisely

that by identifying the President as the regulation-maker.

Section 91(2) permits assignment of powers and functions within Cabinet for
portfolio governance. It does not authorise the President to override a statutory

provision which specifically selects the President to exercise a legislative power.

Collective Cabinet responsibility does not render statutory repositories
interchangeable. Otherwise every statutory reference to a particular Minister,
regulator or President would be provisional at executive preference, contrary to

legality and legislative supremacy within the constitutional order.

Sixth ground: purported operation before publication

103.

104,

The Proclamation purports to operate from 15 September 2025 but was only
published and rendered publicly accessible on 16 September 2025. A public
instrument altering the identity of a competent law-maker cannot ordinarily have

external legal effect before the public can know of it.

Neither section 97 nor the Proclamation discloses clear authority for
retrospective effect. At minimum, the instrument should be declared incapable
of legal effect before publication. The record is required to explain the

discrepancy and any reliance placed upon the earlier date.

Vi
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Seventh ground: unlawful publication of the Draft Regulations and defective

public participation

1085.

1086.

107.

108.

The Second Respondent may undoubtedly develop policy and invite
engagement. The impugned notice went further: it expressly represented that
Draft Regulations “made in terms of section 9(1)” were being published, while
the draft opening formula identified the Minister as the statutory regulation-

maker.

If the Minister's authority depends entirely upon the Proclamation, the notice
should have identified that indispensable source. Stating only section 9(1),
whose text points to the President, obscured the legal chain and materially

impaired informed comment on competence.

Where the Executive voluntarily invites public comment for the stated purpose
of informing a proposed regulatory decision, the process may not be materially
misleading or irrational. Commentators were entitled to know whether the
President, the Minister or some other authority would make and repeal the
Regulations. The authority question affects the validity of every substantive

provision and the value of the consultation itself,

The appropriate relief need not prohibit Treasury from consulting. It can set
aside or correct the statutory representation, require lawful republication if the
process continues, and preserve substantive comments already received where

just and equitable.
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Eighth ground: rationality, relevant considerations and transparency

109.

110.

111.

A decision to transfer and exercise public power must be rationally related to the
purpose of the empowering provision. A material misconstruction of the scope
of section 97 is a legality defect even if the policy objective of modernising

exchange control is rational and desirable.

The record may show whether the decision-makers considered the limiting
words “another member”, the interaction with sections 90 and 98, Parliament's
selection of the President, the Interpretation Act and Shuttleworth. Failure to
consider those obviously relevant legal constraints would reinforce irrationality

and error of law.

The omission of the Proclamation from the draft notice and the absence of a
public response to the threshold comments also raise transparency concerns.

The Applicants reserve the right to supplement these grounds after the record.

ANTICIPATED DEFENCES

The President is a member of Cabinet

112,

113;

The Applicants acknowledge the strongest opposing argument. Section 91(1)
states that the President is a member of Cabinet, and "another member” could

grammatically be read as a member other than the recipient, which might

include the President.

That argument makes the case genuinely contestable; it does not dispose of it.
The same phrase in section 98, the separate Acting President mechanism, the

repeated constitutional distinction between the President and other Cabinet

Y
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members, and the serious consequence of overriding Parliament’s chosen

repository favour the narrower interpretation.

Executive flexibility and practical expertise

114.

115.

The State may contend that exchange control requires expert and rapid
executive management. The Applicants agree with the practical premise but
dispute the legal conclusion. Administrative convenience cannot supply

jurisdiction where constitutional text does not.

The existing scheme demonstrates that expertise can operate beneath valid
regulations made by the correct repository. The requested interim order also
preserves the existing regime and permits the President to act directly if

necessary.

The Draft Regulations are merely consultative

116.

117.

The State may say that publication is merely preparatory and has no direct legal
effect. That does not make the Proclamation academic, nor does it answer the

notice’s express representation that the Minister has made draft Regulations

under section 9(1).

The Applicants seek narrow relief directed at the asserted statutory authority
and the prospect of final promulgation. Alternatively, advance notice before final
publication would preserve the Court's ability to decide the live Proclamation

challenge without impeding continued policy work.
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Delay and prematurity

118.

119.

The Proclamation was issued in September 2025, but its immediate practical
use became evident through the Draft Regulations in April 2026 and the
authority issue was formally raised before the extended deadline. This
application foliows promptly after the close of comment and absence of

correction.

The challenge is neither premature nor abstract because the Proclamation is
final and operative. Waiting for final Regulations would expose the pubilic to the

precise uncertainty the application seeks to prevent.

Non-joinder

120.

121.

122.

The South African Reserve Bank may have an operational interest in the
regulatory outcome, but no order is sought against it, no existing Reserve Bank
decision is challenged and the relief expressly preserves lawful administration

under the 1961 Regulations.

A direct and substantial legal interest means an interest in the right which is the
subject of the order, not merely a financial, policy or administrative interest. The
competence dispute lies between the statutory repository and purported
transferee. Rule 16A affords any genuinely interested person an opportunity to

seek admission as amicus curiae.

If this Court nevertheless considers another party necessary, the Applicants
request a direction for joinder rather than dismissal, with appropriate

preservation of the urgent interim issue.
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INTERIM RELIEF

123.

124,

125.

126.

127.

The Applicants establish a prima facie right, even if open to some doubt, in the
constitutional requirement that public power be exercised only by the authorised

repository and that national subordinate legislation be lawfully made.

The reasonable apprehension of irreparable harm lies in immediate
replacement of the national framework, repeal of the 1961 Regulations, creation
of new coercive powers and the legal consequences of acts taken under a

regime later found invalid.

The balance of convenience favours preservation. The existing regime remains:
the Minister's lawful implementation powers continue; the President can act

directly; and the restraint is limited to reliance upon the disputed transfer.

There is no adequate alternative remedy. A later review cannot undo all
administrative and private reliance, expenditure and uncertainty. The
Applicants’ alternative request for ten court days’ notice is a less restrictive

measure if the Court is not prepared to interdict promulgation outright.

The requested order respects separation of powers by preserving the status quo
and facilitating a prompt merits determination. It does not instruct the Executive

what policy to adopt or prohibit lawful regulation by the competent functionary.

MEDIATION

128.

The Applicants have served a Rule 41A mediation notice. The central
constitutional validity issue and any confirmation order cannot be finally

determined by private agreement alone.
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Mediation may nevertheless produce an interim undertaking, agreement on the
record, identification of common facts, correction or withdrawal of the draft
notice, a lawful route for promulgation, transitional arrangements, an expedited

timetable and an agreed costs position.

The Applicants deliver a mediation notice bona fide, without conceding the
merits and without permitting mediation, if agreed, to suspend the urgent record

or Court timetable unless the Court directs otherwise.

JUST AND EQUITABLE RELIEF AND CONFIRMATION

131.

132.

133.

134.

Section 172(1)(a) requires a court deciding a constitutional matter to declare
invalid law or conduct inconsistent with the Constitution to the extent of the

inconsistency. Section 172(1)(b) empowers any just and equitable order.

The primary remedy is to set aside the transfer of the President's statutory
powers. If the transfer of administration s independently valid, the offending
words can be severed. This preserves as much lawful executive reorganisation

as possible.

Mashavha v President of the Republic of South Africa and Others 2005 (2) SA
476 (CC) illustrates that an invalid assignment by Presidential instrument may
be coupled with tailored or suspended relief to avoid disruption while the

competent authority corrects the defect

The Applicants do not seek a regulatory vacuum. Completed acts may be

preserved where justice requires: substantive public comments may remain
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available; and any invalidity may be managed prospectively while ensuring that

future subordinate legislation is made lawfully.

Any declaration invalidating the President’s conduct requires confirmation by the
Constitutional Court. This Court may and should grant temporary relief pending

that decision so that the disputed transfer is not further implemented.

COSTS

136.

137.

138.

This is bona fide constitutional litigation against organs of state. It raises a novel
and substantial legality issue, was preceded by comments, and is neither

frivolous nor vexatious.

Under Biowatch Trust v Registrar, Genetic Resources and Others 2009 (6) SA
232 (CC), an unsuccessful private litigant genuinely seeking to vindicate
constitutional rights against the State should ordinarily not be mulcted in costs

absent frivolous, vexatious or manifestly inappropriate conduct.

If the Applicants succeed after opposition, costs should follow the result, limited
to reasonable disbursements and costs lawfully recoverable by self-represented
litigants. No costs are sought against a Respondent who abides, produces the

record timeously and constructively assists the Court.

CONCLUSION

139.

The constitutional issue is narrow, the consequences are far-reaching and the
time to resolve itis before a new regime takes effect. The Applicants seek fidelity

to lawful authority, not obstruction of reform.
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ANNEXURE

ANNEXURE “RDDB1”

Email dated 30 June 2026: Comments on the Draft Capital Flow Management

Regulations, 2026, including proof of electronic transmission.
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COMMENTS ON THE DRAFT CAPITAL FLOW MANAGEMENT REGULATIONS, 2026: LACK OF DISCLOSED STATUTORY AUTHORITY BY ...

1 of4

Subject: COMMENTS ON THE DRAFT CAPITAL FLOW MANAGEMENT REGULATIONS, 2026: LACK OF
DISCLOSED STATUTORY AUTHORITY BY THE MINISTER OF FINANCE (AUTHORITY LIES WITH
PRESIDENT)

From: Reyno De Beer <reyno@libertyﬁghters.org>

Date: 2026/06/30, 18:03

To: commentdraftlegislation@treasury.gov.za

CC: Ministry of Finance South Africa <minreg@treasury.gov.za>, presidentrsa@presidency,gov.za,
Geofrey Mphaphuli <Geofrey@presidency.gov.za>

BCC: Dietmar Rheeder-Kleijst <dietmar@brothersit.co.za>

Good day,

COMMENTS ON THE DRAFT CAPITAL FLOW MANAGEMENT REGULATIONS, 2026:
ABSENCE OF DISCLOSED AUTHORITY BY THE MINISTER OF FINANCE TO MAKE OR
REPEAL REGULATIONS UNDER SECTION 9(1) OF THE CURRENCY AND EXCHANGES
ACT, 1933

1. These comments are restricted to one threshold question only, namely whether the
Minister of Finance is lawfully authorised to make, repeal, revoke, substitute or replace
regulations under section 8(1) of the Gurrency and Exchanges Act, 1933 ("the Act,"),
including the proposed repeal of the Exechange Control Regulations, 1961 (“the existing
Regulations,"),

2. The draft Government Notice records that the Minister of Finance, in terms of section
9(1) of the Act, has made the proposed Capital Flow Management Regulations.

3. With respect, that formulation is materially defective. Section 9(1) of the Act does not, an
its awn text, confer regulation-making authority on the Minister of Finance. It vests such
authority in the Governor-General,

Interpretation Act, 1957, expressly regulates the meaning of that expression. It provides
that “Governor-General", means the State President, and further defines the
“President", as the President of the Republic. In the context of a national statute such as
the Currency and Exchanges Act, 1933, the office contemplated is the President of the
Republic.

5. This interpretive position is also consistent with the existing Regulations. The existing
Exchange Control Regulations, 1961, expressly record that the State President, acting in
terms of section 9 of the Act, made those Regulations.

6. It is further consistent with the Constitutional Court's judgment in South African Reserve
Bank and Another v Shuttleworth and Anolher 2015 (5) SA 146 (CC), where the apex
court expressly dealt with section 9(1) on the basis that it empowered the President to
make regulations relating to currency, banking or exchanges.

7. The Constitutional Court further held that the President made the Requlations, and that
regulation 10(1)(c) then prohibited the exportation of capital except in accordance with
conditions imposed by the Minister. It therefore recognised a distinction between the

2026 /07 /01, 06:18
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COMMENTS ON THE DRAFT CAPITAL FLOW MANAGEMENT REGULATIONS, 2026: LACK OF DISCLOSED STATUTORY AUTHORITY BY ..,

20f4

10.

11,

13.

14.

15.

16,

17.

President’s primary regulation-making authority and the Minister's downstream power to
impose conditions or implement the regulatory regime.

. National Treasury has itself previously adopted this position in pending litigation. In the

Finance Minister's Answering Affidavit in Liberty Fighters Network and Others v South
African Reserve Bank and Others, the Acting Director-General confirmed that the
existing Regulations were made by the State President in 1961 in terms of section 9 of the
Act.

. The Applicants’ founding affidavit in that same pending matter expressly raised the

Interpretation Act point, namely that the President was cited as the responsible functionary
for the Currency and Exchanges Acl, read with the definition of "Governur—Gener&l", in
section 1 of the Interpretation Act, 1957,

It follows that the Minister's implementation powers under the existing Regulations are not
the same as the President's power to make regulations under section 9(1). A functionary
empowered to implement, administer, delegate or impose conditions under valid
regulations is not thereby clothed with original subordinate legisiative authority to make or
repeal those regulations.

The same applies to tha draft Regulations. A clause in subordinate legislation which allows
the Minister, National Treasury or an authorised person to exercise delegated functions
cannot bootstrap the Minister into the office of the original regulation-maker. Subordinate
legislation must first be validly made by the proper repository of power before any internal
delegation clause can operate.

. The power to repeal or replace regulations ordinarily follows the same source, manner and

conditions as the power to make them. Accordingly, unless a valid transfer of the

Itis noted that Proclamation Notice 290 of 2025, published in Government Gazette No.
53351 on 16 September 2025, purports to transfer, with effect from 15 September 2025,
the administration of the Act and the powers and functions entrusted by that Act to the
President, to the Cabinet member responsible for finance.

These comments do not concede the validity, scope or constitutional effect of
Proclamation Notice 290 of 2025. At minimum, however, if the Minister of Finance relies
upon that Proclamation as the source of authority to make or repeal regulations under
section 8(1), then the draft Government Notice is incomplete and materially misleading by
stating that the Minister acts simply “in terms of section 9(1),”.

Section 9(1), read with the Interpretation Act, 1957, peints 1o the President, not the
Minister. Any alleged ministerial authority must therefore arise, if at all, from an additional
legal instrument. That instrument must be expressly identified in the notice itself.

This is not a technical drafting criticism. It goes to legality, vires, transparency, rationality
and meaningful public participation. Members of the public have been invited to comment
on draft subordinate legislation that, on its face, attributes the regulation-making authority
to a functionary who is not identified in section 9(1), read with the Interpretation Act, as the
repository of that power.

If Treasury relies on Proclamation Notice 290 of 2025, the public ought to have been
expressly told so. The public should also have been afforded an opportunity to comment
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on whether that Proclamation validly fransfers the section 9(1) regulation-making power
from the President to the Minister, particularly where the Constitutional Court, the existing
Regulations, and Treasury's own previous affidavit al| identify the President or State
President as the relevant regulation-maker.

18. If Treasury does not rely on Proclamation Notice 290 of 2025, then the draft Regulations
are ultra vires on their own terms.

19. In the circumstances, the draft Regulations should not be finalised in their present form.
Any final instrument promulgated on the basis that the Minister acts merely “in terms of
section 9(1)", would be vulnerable to review and setting aside under the principle of
legality.

20. The proper course is for either:

20.1 the President to make the final Regulations under section 9(1) of the Act, read with
the Interpretation Act, 1857; or

20.2 Treasury to expressly identify the complete legal chain relied upon for the Minister’s
alleged authority, including Proclamation Notice 290 of 2025 if that is the intended source; and

20.3 the public to be afforded a further targeted opportunity to comment on that authority
before any final Regulations are promulgated.

21. All rights remain reserved in toto.

PS: Kindly note the Important/Disclaimer Notice underneath our signature for your
information.

Kind Regards,

Reyno De Beer

President: Liberty Fighters Network
Mobile: +27 (0) 67 735 7288

Telegram News Channel: @libertyfightersnews
Facebook; libertyfightersnetwork

Twitter: @LFN_SouthAfrica

YouTube: Beyno De Beer, Liberty Fighter #1
Website: www.libertyfighters.org

EMail: reyno@libentyfighters.org

i you like our work, kindly consider making a voluntary donation via PayPal
or Mobipaid
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IMPORTANT & DISCLAIMER: Liberty Fighters Network (LFN) is not a law clinic and none of its officials are
registered legal practitioners in terms of the South African Legal Practice Act, 2014 {Act No. 28 of 2014)("LPA’).
In accordance with the LPA, we may not solicit remuneration for any legal servics and only a registered legal
practitioner may do so. LFN only relies on voluntary donations for funding. However, this restriction to request
remuneration does not apply to our legal services in relation to international forums for which we are entitled to
enter into a services agreement. Privileged/Confidentlal information may be contained in this message. If you
are not the addressee indicated in this message (or responsible for delivery of the message to such person) you
may not copy or deliver this message to anyone. In such case, you should destroy this message and kindly notify
the sender by reply E-Mail. Plegse advise immediately if you or your employer do not consent to e-mail messages
of this kind. Opinions, conclusions and other information in this message that do not relate to the official business ot
LFN shall be understood as neither given nor endorsed by it. All views expressed herein are the views of the author
and do not reflect the views of LFN unless spacifically stated otherwise.
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