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A. INTRODUCTION 

1. On 19 March 2024, the Chief Justice directed the parties to file written 

submissions in response to the following questions: 

1.1. What are the threshold requirements in relation to the nature of a 

complaint and/or the evidence presented by a party in support of that 

complaint before the jurisdiction of the Equality Court is engaged? 

1.2. Was the Equality Court correct to conclude that it did not have jurisdiction 

over the complaint of the applicants? 

1.3. Do unsuccessful applicants before the High Court sitting as the Equality 

Court have an appeal as of right from the Equality Court to the Supreme 

Court of Appeal? 

1.4. What is the effect of a ruling under Regulation 10(9)(b) of the regulations 

relating to the Promotion of Equality and Prevention of Unfair 

Discrimination, 2003 made by the presiding officer of an Equality Court 

to inform a party represented by a person other than an attorney or an 

advocate that, in the opinion of the presiding officer, such person is not 

a suitable person to represent the party? 

1.5. Do parties in the Equality Court who elect to be represented by lay 

persons have any right to continued representation by such lay persons 

on appeal to the Supreme Court of Appeal or the Constitutional Court? 

2. We address each of these questions in turn hereunder.  
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B. THRESHOLD REQUIREMENTS BEFORE THE EQUALITY COURT’S 
JURISDICTION IS ENGAGED 

3. When a complainant lodges a complaint under the Promotion of Equality and 

Prevention of Unfair Discrimination Act 4 of 2000 (“the Equality Act”), the 

Equality Act first obliges the Equality Court to determine where the matter 

should best be heard. 

4. The process of determining whether the matter should be heard in the Equality 

Court is governed, primarily, by section 20 of the Equality Act, read with 

Regulation 6 of the Promotion of Equality and Prevention of Unfair 

Discrimination Regulations published in GG 25065 of 13 June 2003 

(“Regulations”), which together regulate the “institution of proceedings”. 

5. In light thereof, and construed in light of the underlying purpose of the Equality 

Act, we submit that “threshold requirement” for the Equality’s Court’s jurisdiction 

to be engaged is as follows  –  

5.1. First, the presiding officer must determine whether a “plausible case” or 

“prima facie” case of “discrimination”, as defined, has been made out 

based on a consideration of the documents filed.1 That determination 

would include a consideration of the cause of action(s) pleaded and the 

relief sought by the complainant, as they contain the legal basis of the 

claim under which an applicant has chosen to invoke the Equality Court’s 

competence.2 This exercise takes place on the assumption that the facts 

 
1 Raraye & Others v Oak Valley Estates & Others [2019] ZAEQC 7 (22 November 2019) para 22; 
section 13 of the Equality Act. 
2 Raraye (supra) para 6 relying on Lewarne v Fochem International (Pty) Ltd (2019) 40 ILJ 2473 
(SCA) para 7. 
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stated in the complainant’s founding papers are true, even though many 

of those facts may be disputed.3  

5.2. Second, and even if a plausible or prima facie case of discrimination has 

been made out on the documents before the presiding officer, the 

presiding officer must consider whether the Court’s jurisdiction is ousted 

by virtue of section 5(3) of the Equality Act, which provides that the 

Equality Act does not apply to any person to whom and to the extent to 

which the Employment Equity Act 55 of 1998, applies; and  

5.3. Third, even if the complaint discloses a cause of action, and the Court’s 

jurisdiction is not ousted, the presiding offer must decide whether in the 

presiding officer's opinion another appropriate forum “can deal more 

appropriately with the matter in terms of that alternative forum's powers 

and functions.”4 Before making such a decision, the presiding officer is 

obliged to consider “all relevant circumstances”, including the nature of 

the intended proceedings.5  

6. We substantiate these submissions below.  

The legislative scheme 

7. The Equality Act defines the term “Equality Court” as a court contemplated in 

section 16, read with section 31, and includes any reference to “Court”.   

 
3 Id. 
4 Section 20(3) of the Equality Act.  
5 Section 20(4)(d) of the Equality Act. 
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8. Section 16 of the Equality Act provides in relevant parts –  

8.1. Every division of the High Court or local seat thereof is an Equality Court 

for the area of its jurisdiction; 

8.2. Any Judge may be designated in writing by a Judge President as a 

presiding officer of the Equality Court of the area in respect of which he 

or she is a Judge; 

8.3. The Judges President, heads of administrative regions and Magistrates 

at the head of regional divisions established for the purposes of 

adjudicating civil disputes, must take all reasonable steps within 

available resources, to designate at least one presiding officer for each 

Equality Court within his or her area of jurisdiction;  

8.4. A presiding officer must perform the functions and duties and exercise 

the powers assigned to or conferred on him or her under the Equality Act 

or any other law. 

9. Section 20 of the Equality Act provides in relevant part that –  

9.1. The clerk of the Equality Court must, within the prescribed period of 

receiving notification, refer the matter to a presiding officer of the Equality 

Court in question who must, within the prescribed period, “decide 

whether the matter is to be heard in the Equality Court or whether it 

should be referred to another appropriate institution, body, court, tribunal 

or other forum (hereafter referred to as an alternative forum) which, in 
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the presiding officer’s opinion, can deal more appropriately with the 

matter in terms of that alternative forum’s powers and functions”6 

[Emphasis added]. 

9.2. If the presiding officer “decides” that the matter is to be heard in the 

Equality Court, the presiding officer must refer the matter to the clerk of 

the Equality Court who must within the prescribed period of such referral 

assign a date of hearing of the matter.7 

9.3. The presiding officer, “before” making a “decision” to refer a matter as 

contemplated above, must take all relevant circumstances into account, 

including the following:8 

9.3.1. The  personal circumstances of the parties and particularly the 

complainant. 

9.3.2. The physical accessibility of any contemplated alternative forum. 

9.3.3. The needs and wishes of the parties and particularly the 

complainant. 

9.3.4. The nature of the intended proceedings and whether the outcome 

of the proceedings could facilitate the development of judicial 

precedent and jurisprudence in this area of the law. 

9.3.5. The views of the appropriate functionary at any contemplated 

 
6 Section 20(3)(a) of the Equality Act. 
7 Section 20(3)(b) of the Equality Act. 
8 Section 20(4) of the Equality Act. 
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alternative forum. 

9.4. If the presiding officer decides that the matter must be referred to an 

alternative forum he or she must, in the prescribed manner, make an 

order, directing the clerk of the equality court to transfer the matter to the 

alternative forum mentioned in the order.9 

10. Section 30 of the Equality Act provides that the Minister may, and where 

required in the circumstances, must, make regulations relating to inter alia the 

procedures to be followed at or in connection with an inquiry in terms of or under 

the Equality, including the manner in which proceedings must be instituted, and 

‘the referral of matters contemplated in section 20 of the Act’.10 [Emphasis 

added.] 

11. Chapter 3 of the Regulations governs the “Equality Court Proceedings”. 

Regulation 6 provides that – 

11.1. A person wishing to institute proceedings in terms of the Equality Act, 

must notify the clerk of his or her intention to do so in the required 

format.11 

11.2. The clerk must then notify the respondent that proceedings have been 

instituted against him or her and invite the respondent, if he or she so 

wishes, to submit a response in the required format and time frame, 

 
9 Section 20(5) of the Equality Act. 
10 Section 30(1)(a) of the Equality Act. 
11 Regulation 6(1). 
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which is to be provided to the complainant. 12 

11.3. The clerk must then refer the matter to a presiding officer, “who must, 

within seven days after receiving the documentation relating to the 

matter decide whether the matter is to be heard in the court or whether 

it should be referred to an alternative forum”.13 [Emphasis added.] 

11.4. If the presiding officer decides that the matter is to be heard in the court, 

the presiding officer must refer the matter to the clerk who must, within 

three days after such referral, assign a date for the directions hearing.14 

12. Regulation 10 also addresses the powers and functions of the Equality Court, 

providing that –  

12.1. The regulations regulating the proceedings of the inquiry must, as far as 

possible, be interpreted in a manner that gives effect to the guiding 

principles contemplated in section 4 of the Equality Act.15 

12.2. On the date signed by the clerk contemplated in Regulation 6(5) (i.e., to 

hear the matter), a directions meeting must be held by the presiding 

officer to resolve matters of an administrative or procedural nature in 

respect of the inquiry.16 At a directions hearing the presiding officer must 

give such directions in respect of the conduct of the proceedings as he 

 
12 Regulation 6(2) and (3).  
13 Regulation 6(4). 
14 Regulation 6(5). 
15 Regulation 10(2). 
16 Regulation 10(5)(a). 
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or she deems fit.17 

12.3. Without detracting from the generality of the above, the presiding officer 

may, after hearing the views of the parties to the proceedings, make an 

order in respect of a number of matters, including- 

12.3.1. the limiting of disputes;18 

12.3.2. the joinder of parties;19 and 

12.3.3. the giving of evidence at the hearing.20 

12.4. The presiding officer must, as far as possible - 

“follow the legislation governing the procedures in the court in 
which the proceedings were instituted, with appropriate changes 
for the purpose of supplementing this regulation where 
necessary, but may, in the interests of justice and if no one is 
prejudiced, deviate from these procedures after hearing the views 
of the parties to the proceedings.”21  

[Emphasis added.] 

12.5. Save as is otherwise provided for in the regulations, the law of evidence, 

including the law relating to competency and compellability, as 

applicable in civil proceedings, applies in respect of an inquiry: Provided 

that in the application of the law of evidence, fairness, the right to equality 

 
17 Regulation 10(5)(b). 
18 Regulation 10(5)(c)(iv). 
19 Regulation 10(5)(c)(v). 
20 Regulation 10(5)(c)(xiii). 
21 Regulation 10(5)(d).  
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and the interests of justice should, as far as possible, prevail over mere 

technicalities.22 

Interpreting the legislative scheme  

13. In general terms, interpretation is the process of attributing meaning to the 

words used in a document, be it legislation, some other statutory instrument, or 

contract, having regard to the context provided by reading the particular 

provision or provisions in the light of the document as a whole and the 

circumstances attendant upon its coming into existence.23  

14. There have been numerous judgments that give guidance to this interpretation 

process with a considerable overlap between statutory and contractual 

interpretation.24  

15. With reference specifically to legislation, this Court recently affirmed in Centre 

For Investigative Journalism NPC v President of The Republic of South 

Africa 2023 (2) SA 1 (CC) that - 25 

“As always, in interpreting any statutory provision, one must start with 
the words, affording them their ordinary meaning, bearing in mind that 
statutory provisions should always be interpreted purposively, be 
properly contextualised and must be construed consistently with the 
Constitution.  This is a unitary exercise. The context may be determined 
by considering other subsections, sections or the chapter in which the 
key word, provision or expression to be interpreted is located.  Context 

 
22 Regulation 10(9).  
23 The process of interpretation of contracts has been settled by the Constitutional Court.  It has been 
most fully set out by Wallis JA in Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 
(4) SA 593 (SCA) at  paras 17-19 and para 25, and University of Johannesburg v Auckland Park 
Theological Seminary 2021 (6) SA 1 (CC). 
24 See generally for example Chisuse v Director-General, Department of Home Affairs 2020 (6) SA 
14 (CC) and Capitec Bank Holdings Ltd v Coral Lagoon Investments 194 (Pty) Ltd 2022 (1) SA 
100 (SCA). 
25 At para 36. 



11 
 

may also be determined from the statutory instrument as a whole. A 
sensible interpretation should be preferred to one that is absurd or leads 
to an unbusinesslike outcome.” 

16. This process can, of course, deliver a variety of interpretations which, to varying 

extents, are reasonably supported by the text, context and purpose of the 

impugned provision.26 

17. In Manong & Associates (Pty) Ltd v Department of Roads & Transport EC 

(No 2) 2009 (6) SA 589 (SCA), the Supreme Court of Appeal held that –  

17.1. It is abundantly clear that the Equality Court was established in order to 

provide easy access to justice and to enable even the most 

disadvantaged individuals or communities to walk off the street, as it 

were, into the portals of the Equality Court to seek speedy redress 

against unfair discrimination, through less formal procedures.27 It is not, 

however, a high court with all the trappings and power of the latter.28 

17.2. The correct question was to ask whether the complaint falls within the 

purview of the Equality Act.  The next step is to look at the powers and 

functions of the Equality Act.  That an order by the Equality Court might 

have the same effect as an order made by the High Court on review, is 

merely coincidental.29 

17.3. Labels (to typify or categorise the proceedings) are less important than 

substance.  Only complaints or “causes of action” provided for by the 

 
26 Van Zyl NO v Road Accident Fund 2022 (3) SA 45 (CC) at para 130. 
27 At para 53. 
28 At para 54. 
29 At para 71. 
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Equality Act are susceptible to adjudication by the Equality Court, which 

was set up for a particular purposes.  Other causes of action are 

accommodated in other appropriate fora. The Equality Court was 

especially set up to deal with unfair discrimination and other issues 

provided for by ss 10-12 of the Equality Act.30 

18. The question to be decided in each case is thus what the complaint in each 

case “really constitutes”.31 

19. In doing so, the presiding officer, at this stage, does not decide whether the 

complaint gives rise to a valid cause of action, but whether it could plausibly be 

advanced, the question being whether it would engage the jurisdiction of the 

Equality Court.32  

20. This involves an analysis of the complaint: the rights allegedly infringed,33 the 

nature of the relief sought, and the response thereto. In Raraye the Court held 

as follows34:  

“In AS v Neotel, supra, Spilg J discussed whether, when the Equality 
Court’s jurisdiction is challenged in terms of s 5(3) of the Equality Act, 
one should have regard only to the cause of action or also to the relief 
claimed. He favoured the second of these approaches (paras 28-38), 
differing in this respect from Strydom v Chiloane, supra. The distinction 
is only important if a complainant seeks relief from the Equality Court 
which would be beyond the power of the Labour Court to grant.” 

 
30 At para 72. 
31 Strydom v Chiloane [2007] JOL 20879 (T) at para 10. 
32 Raraye (supra) paras 22 – 23.  
33 Raraye (supra) paras 36 – 37.   
34 At para 60. 
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21. This approach is consistent with this Court’s jurisprudence on jurisdiction more 

generally.  

22. In Gcaba v Minister for Safety & Security,35 relying on Chirwa v Transnet 

Ltd and Others,36  (though in the context of this Court’s jurisdiction) the Court 

held that jurisdiction is determined on the basis of the pleadings and not the 

substantive merits of the case. The Court explained as follows -  

“If Mr Gcaba’s case were heard by the High Court, he would have failed 
for not being able to make out a case for the relief he sought, namely 
review of an administrative decision. In the event of the court’s 
jurisdiction being challenged at the outset (in limine), the applicant’s 
pleadings are the determining factor. They contain the legal basis of the 
claim under which the applicant has chosen to invoke the court’s 
competence. While the pleadings – including in motion proceedings, not 
only the formal terminology of the notice of motion, but also the contents 
of the supporting affidavits – must be interpreted to establish what the 
legal basis of the applicant’s claim is, it is not for the court to say that the 
facts asserted by the applicant would also sustain another claim, 
cognisable only in another court. If however the pleadings, properly 
interpreted, establish that the applicant is asserting a claim under the 
LRA, one that is to be determined exclusively by the Labour Court, the 
High Court would lack jurisdiction.” 

[Emphasis added.] 

Conclusion 

23. In light of the aforegoing, we submit that the threshold requirements to engage 

the Equality Court’s jurisdiction may be summarised as follows: 

23.1. First, presiding officer must determine whether a “plausible case” or 

 
35 Gcaba v Minister for Safety & Security 2010 (1) SA 238 (CC) para 75. 
36 See too:  Chirwa v Transnet Limited and Others 2008 (4) SA 367) (CC) para 155 and 169 and 
Economic Freedom Fighters v Gordhan and Others; Public Protector and Another v Gordhan 
and Others 2020 (6) SA 325 (CC) para 35. 
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“prima facie” case of “discrimination”, as defined, has been made out 

based on a consideration of the documents filed. 

23.2. Second, this exercise takes place on the assumption that the facts stated 

in the complainant’s founding papers are true, even though many of 

those facts may be disputed. 

23.3. Third, it is not the “label” given to a complaint that determines whether 

the Equality Court has jurisdiction but rather, whether, the substance of 

a complaint engages the jurisdiction of the Equality Court.   

C. THE EQUALITY COURT WAS CORRECT TO CONCLUDE THAT IT DID NOT 
HAVE JURISDICTION  

The Equality Court’s analysis and findings 

24. We respectfully submit that the court a quo was correct to conclude that it did 

not have jurisdiction. 

25. The court a quo held, inter alia, as follows - 

25.1. That the complainants had instituted proceedings against the 

Respondent to be entertained by the Equality Court in terms of section 

20 of the Equality Act read with Regulation 6(1) thereof.37 

25.2. That the Equality Courts were created by the Equality Act in order to 

provide procedures for the determination of circumstances under which 

 
37 Record p 43, Judgment para 1. 
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discrimination is regarded as unfair.38 

25.3. That in determining such complaints, the Equality Courts hear such 

complaints of discrimination, hate speech and harassment and that the 

court must be guided by the “guiding principles” which include the 

expeditious informal processing of cases and access to justice to 

persons in relevant judicial dispute forums.39 

25.4. That the parties had reached an agreement that the issues to be 

determined at the preliminary hearing were whether: (a) the Equality 

Court had jurisdiction to hear the matter; and (b) whether the 

complainants may be represented by a non-legal representative, Mr 

Reyno de Beer.40   

25.5. That the complainants had completed the prescribed Form 2 (J693) in 

terms of section 20 of the Equality Act, and Regulation 6(1) thereof.41  

25.6. That sections 20(3) and (4) of the Equality Act fell to be considered.42 

25.7. That the jurisdiction of the Equality Court is limited to issues where the 

conduct complained of is founded on unfair discrimination.43  Jurisdiction 

in this sense is the competence of a court to hear and determine the 

issues between the parties.44 The issue for determination in the matter 

 
38 Record p 44, Judgment para 2. 
39 Record p 45, Judgment para 5. 
40 Record p 48, Judgment para 10. 
41 Record p 49, Judgment para 15. 
42 Record p 50, Judgment para 17. 
43 Record p 51, Judgment para 18. 
44 Record p 51, Judgment para 19. 
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was therefore whether the complaint fell within the purview of the 

Equality Act.45 

25.8. That the substance of the complaint was the allegation that the 

Respondent had breached a commercial lease agreement which was 

allegedly unlawful because it “was the direct result of discrimination on 

one or more of the prohibited grounds”46 and that in order for the 

complainants to engage the jurisdiction of the Equality Court, a case of 

unfair discrimination, or harassment “must be demonstrated”.47 

25.9. That the complainants had not made out a prima facie case for the relief 

sought.48  The complainants had failed to meet the threshold for a claim 

of unfair discrimination and no prima facie case had been established in 

their favour.49 This assessment had nothing to do with the burden of 

proof.50 

25.10. That there was “no factual basis of whatsoever nature” in respect of the 

complaint submitted.51   

The correctness of the Equality Court’s analysis and findings 

26. It is clear from the court a quo’s analysis that: 

26.1. It identified the complaints at issue and, in so doing, engaged the 

 
45 Record p 52, Judgment para 20. 
46 Record p 53, Judgment para 21. 
47 Record p 54, Judgment para 22. 
48 Record p 60, Judgment para 26. 
49 Record p 61, Judgment para 27. 
50 Record p 68, Judgment para 33.9. 
51 Record p 55, Judgment para 23.4. 
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substance of the complaint as opposed to the label given to it. 52 

26.2. Having identified the substance of the complaint, it engaged the question 

of whether a prima facie case of unfair discrimination had been made 

out. 53  The court a quo reached its conclusion on a full and proper 

consideration of the factual allegations underpinning the claimants’ claim 

of discrimination – as it was obliged to do.54  

27. In this regard, we respectfully submit that on any construal of the Form 2 read 

with paragraph 7 the founding affidavit that was lodged before the court a quo, 

the cause of action underpinning the alleged complaint of “discrimination” 

cannot be objectively discerned. Briefly  –  

27.1. The complaint begins with the allegation that certain key representatives 

of the respondent are white male.55  That allegation had no bearing on 

the complainant’s cause of action. 

27.2. Unfair discrimination is then asserted on a range of listed grounds.56  Yet, 

no factual basis of whatsoever nature is provided in respect of the claim. 

27.3. The complaint in “substance” and in the complainant’s own words related 

to the alleged arbitrary and unilateral immediate termination of the 

commercial lease agreement on or about 8 June 2021 between the 

respondent and the second complainant, and the consequent loss of the 

 
52 Record p 65, Judgment paragraph 33.1. 
53 Record p 61, Judgment para 27. 
54 Record pp 54-59, Judgment para 23. 
55 Record p 10, Founding Affidavit par 5.3. 
56 Record p 12, FA par 6.3. 
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associated commercial benefits. To the extent that such termination was 

alleged to be the result of “discrimination” this was not substantiated.57  

27.4. The Equality Court was said to be the “more preferred” court in the event 

that “the relevant source documents should be declared unconstitutional 

leading to the discrimination and besides, the quantum claimed against 

the respondent for damages falls outside the jurisdiction of the 

Magistrate’s Court”.58  However, the complainants did not seek an order 

that the source documents (i.e. the lease agreement) be declared to be 

unconstitutional on the basis that it is discriminatory.  Instead, the relief 

sought is based on an allegation that the conduct of the respondent is 

discriminatory. 

27.5. To complicate matters, the claim is also founded on the Consumer 

Protection Act, 2008 on the basis that the respondent made unilateral 

changes to the lease agreement in respect of service delivery and the 

issue of notices in the event of a purported breach.59  Yet, this point is 

not pursued in the founding affidavit, factually. It was not a matter that 

could be determined within the Equality Court’s jurisdiction in any event.  

27.6. The relief sought from the Equality Court included a demand for 

damages (loss of income, contumelia, and “physical damages”), and that 

the commercial lease agreement between the second complainant and 

the respondent “be reinstated on such terms and conditions as directed 

 
57 Record p 11, FA para 6.1. 
58 Record p 12, FA par 6.5. 
59 Record p 13, FA par 6.8. 
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by the Court”.60 Although not addressed by the court a quo in its 

reasoning, clearly this relief is beyond the powers granted to an Equality 

Court in terms of section 21 of the Act.  

Conclusion 

28. To conclude: the complainants were unable to disclose facts that could sustain 

a cause of action in the Equality Court. Put differently, the complainants failed 

to demonstrate a plausible case of breach of contract, alternatively unlawful 

termination of the commercial lease agreement that was the direct result of 

discrimination on one or more of the prohibited grounds. 

Complaints in respect of the procedure followed by the Equality Court 

29. In the Written Submissions filed on behalf of the complainants in this Court, they 

argue that –  

29.1. The court a quo was not only mistaken in dismissing the complaint due 

to a lack of jurisdiction but that the court a quo also lacked the jurisdiction 

to issue such an order.61 

29.2. The court a quo was not authorised to “reconsider jurisdiction” following 

Justice Ndita’s decision that the Equality Court had jurisdiction.  The so-

called “agreement” by the complainants to admit a jurisdictional hearing 

solely to argue that jurisdiction “cannot be decided twice” and without a 

mandatory inquiry did not provide the court a quo “with additional 

 
60 Record p 5. 
61 Submissions para 84. 
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legislative authority to revisit jurisdiction and bypass an enquiry”.62 

29.3. The court a quo therefore failed to conduct an inquiry.63 The court a quo 

did not adopt a proper fact-finding approach.64 

30. These submissions do not withstand scrutiny. 

31. The determination of jurisdiction as a point in limine was agreed to by the parties 

expressly. The judgment of Ndita J on recusal recorded the following material 

facts–  

31.1. The complainant had issued the application on 3 September 2021.  It 

was allocated by the Judge President to the Presiding Judge, and shortly 

thereafter, the Court directed that the first directions hearing be held on 

18 November 2021.  A virtual directions hearing took place and by 

agreement between the parties it was directed that the issue of 

jurisdiction of the court would be determined separately as a point in 

limine.65 

31.2. That notwithstanding, Mr de Beer, who represented the complainant 

indicated that he sought that all issues must be determined in a single 

hearing.66 

31.3. The parties, therefore, in light of this development, had no agreement in 

 
62 Submissions para 86. 
63 Submissions para 87. 
64 Submissions para 89. 
65 Record p 287, Recusal Judgment p 5. 
66 Record p 288, Recusal Judgment p 6. 
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relation to the filing of Heads of Argument and the date on which the 

preliminary issue was to be decided.  Since the parties could not agree, 

they sought a further directions hearing, but because the Court was 

already in recess it was impossible to accommodate them.67 

31.4. It is against that background that Mr de Beer levelled accusations of a 

lack of impartiality and bias on the Presiding Judge, and called upon her 

to recuse herself.  Thereafter and for the reasons set out in the judgment 

Justice Ndita duly recused herself.68 

32. Pursuant thereto, the parties agreed to proceed before Steyn J on the basis 

that jurisdiction would be determined first. The email correspondence in August 

2022 exchanged between the parties, and which forms part of the record of this 

Court, reads as follows:69 

32.1. The respondent’s legal representative wrote: 

“Dear Miss Pollet, 

We are pleased to report that the parties convened a meeting on 
17 August 2022 and reached agreement as to the following: 

1. That the in limine points in respect of jurisdiction and 
representation (as addressed in the Heads of Argument 
filed by the Complainant (dated 1 February 2022); and the 
Respondent (dated 7 February 2022) be argued 
separately on a date to be agreed to by the parties and the 
court.  There shall be; (a) no referral to oral evidence for 
the purposes of this part of the hearing; (b) the parties shall 

 
67 Record p 288, Recusal Judgment p 6. 
68 Record p 288, Recusal Judgment p 6. 
69 Record p 280. 



22 
 

be limited to the affidavits that have been filed on record.”70 

32.2. The complainant’s representative Mr de Beer responded thereto on 

August 18, 2022 by stating that “Complainants are in agreement with this 

proposal to be presented to Justice Steyn for consideration.”71   

33. By consent, the matter proceeded on the basis as aforestated. 

34. Regulation 6 read with Regulation 10, rendered it competent for the court a quo 

to have approached the matter on the basis of the agreement that had been 

reached between the parties.  More specifically, Regulation 10(5)(d) is 

noteworthy.72 It provides that in order to give effect to the guiding principles 

contemplated in s 4 of the Equality Act, and in dealing with how the inquiry is to 

be conducted, the presiding officer: 

“must, as far as possible, follow the legislation governing the procedures 
in the court in which the proceedings were instituted, with appropriate 
changes for the purpose of supplementing this regulation where 
necessary, but may in the interest of justice and if no-one is prejudiced 
deviate from these procedures after hearing the views of the parties to 
the proceedings.”  

[Emphasis added.] 

35. The practical importance of determining the issue of jurisdiction prior to a full 

hearing on the merits was affirmed in Rarayi at para 1 where the Court 

observed: 

“This judgment deals with an objection to the jurisdiction of the Equality 
Court to conduct an inquiry in terms of s 21 of the Promotion of Equality 
and Prevention of Unfair Discrimination Act 4 of 2000 (‘the Equality Act’). 

 
70 Record p 280. 
71 Record p 279. 
72 Manong (supra) para 39. 
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Although the objection may seem to be a technical matter, it is of the 
utmost importance to resolve it. On the merits the case raises important 
issues. There are wide-ranging factual and legal disputes. A 
determination of the merits will call for oral evidence and entail 
proceedings which, even having regard to the less formal processes of 
the Equality Court, may run for some weeks. It would be disastrous to 
have a lengthy hearing followed by a decision on the merits, only to have 
the outcome nullified on appeal because this court lacked jurisdiction.” 

[Emphasis added.] 

36. Accordingly, we submit that an in limine hearing on jurisdiction was not only 

competent but also entirely appropriate in the circumstances.  In summary: 

36.1. First,  the parties had agreed to approach the matter on that basis. 

36.2. Second, in the absence of an in limine hearing on jurisdiction a lengthy 

and wide ranging trial would have ensued, with it being found, at the end 

of it, that the Court lacked jurisdiction.  This would not be in the interests 

of justice for two key reasons: (a) it would result in a waste of scarce 

judicial resources; and (b) it would be manifestly unfair to a respondent 

which would, in all likelihood not be able to recover its costs in such a 

scenario (even if a costs order were to be granted in its favour).   

36.3. Third, the fact that the court a quo did not decide to refer the matter to 

another forum at the outset, does not clothe the court with jurisdiction in 

these circumstances. 

36.4. Fourth, it matters not whether the question of jurisdiction is determined 

at a hearing or at a prior inquiry.  The point is this: jurisdiction was 

determined at a dedicated hearing in circumstances where 
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comprehensive affidavits were filed, heads of argument were filed and 

oral argument was presented.  It is with the benefit of this entire process 

that the Court ultimately determined the question of jurisdiction.   

37. In the circumstances, we respectfully submit that the court a quo was correct to 

conclude that it did not have jurisdiction. 

D. THERE IS NO APPEAL ‘AS OF RIGHT’ FROM THE EQUALITY COURT TO 
THE SCA 

38. We submit that unsuccessful applicants before the High Court sitting as the 

Equality Court do not “have an appeal as of right” from the Equality Court to the 

Supreme Court of Appeal. 

39. Section 23(1) of the Equality Act reads as follows: 

“Any person aggrieved by any order made by an equality court in terms 
of or under this Act may, within such period and in such manner as may 
be prescribed, appeal against such order to the High Court having 
jurisdiction or the Supreme Court of Appeal, as the case may be.” 

40. In terms of the Regulations 19(1) and 19(2): 

“(1)  Any person wishing to appeal against any order made by the court 
as contemplated in section 23(1) of the Act must, within 14 days 
of such order being made, deliver a notice of appeal to the clerk 
and the complainant or the respondent as the case may be. 

(2)  The notice of appeal to the High Court having jurisdiction or the 
Supreme Court of Appeal, must- 

   (a)  be in writing; 

(b)  state whether the whole or only a specific part of the order 
is being appealed against; 
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(c)  set out fully the finding of fact or the ruling of law appealed 
against; and 

(d)  where appropriate, set out the order or orders or part 
thereof against which the appeal is directed and the 
grounds on which the appeal is founded.” 

41. In Minister of Environmental Affairs and Tourism v George 2007 (3) SA 62 

(SCA) (“George”), the SCA held (in response to an argument that section 23 

of the Equality Act grants an aggrieved litigant an untrammelled right of appeal), 

that the Equality Act makes the provisions of the Supreme Court Act 59 of 1959 

and the rules under it applicable.  

42. The Supreme Court of Appeal held in George that–73 

“This court’s jurisdiction to hear appeals from the high court (and, with 
the necessary changes, the high court sitting as an equality court) is 
conditioned by the provisions of the Supreme Court Act. The effect of 
these provisions is therefore that no appeal lies against a judgment or 
order of the high court sitting as an equality court in any civil proceedings 
unless leave to appeal is granted.” 

[Emphasis added.] [Footnotes omitted.] 

43. Section 20(4) of Supreme Court Act 59 of 1959 provides that no appeal shall 

lie against a judgment or order of the court of a provincial or local division of the 

high court in any civil proceedings (or against any judgment or order of that 

court given on appeal to it) unless leave to appeal is granted.  

44. Section 53 of the Superior Courts Act, 10 of 2013 (“Superior Courts Act”) 

provides that “Any reference in any law” to the Supreme Court Act, or a 

provision of the Supreme Court Act, “must be construed as a reference to this 

 
73 Para 15 and 16. 
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[Superior Courts Act] or a corresponding provision of this Act”. 

45. Further, section 55(2) of the Superior Courts Act expressly provides: “Anything 

done under any provision of a law repealed or amended by subsection (1), shall, 

in so far as it may be necessary or appropriate, be deemed to have been done 

under the corresponding provision of this Act” [Emphasis added.]  

46. Section 55(1) of the Superior Courts Act in turn provides that the laws in 

Schedule 1 are repealed to the extent set out in the fourth column of that 

Schedule. The first item of Schedule 1 is the Supreme Court Act, which was 

repealed (in whole).  

47. Section 16(1) of the Superior Courts Act provides: 

“(1)  Subject to section 15 (1), the Constitution and any other law- 

(a) an appeal against any decision of a Division as a court of 
first instance lies, upon leave having been granted- 

(i) if the court consisted of a single judge, either to the 
Supreme Court of Appeal or to a full court of that 
Division, depending on the direction issued in terms 
of section 17 (6); or 

(ii) if the court consisted of more than one judge, to the 
Supreme Court of Appeal; 

(b) an appeal against any decision of a Division on appeal to 
it, lies to the Supreme Court of Appeal upon special leave 
having been granted by the Supreme Court of Appeal; and 

(c) an appeal against any decision of a court of a status similar 
to the High Court, lies to the Supreme Court of Appeal 
upon leave having been granted by that court or the 
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Supreme Court of Appeal, and the provisions of section 17 
apply with the changes required by the context.” 

[Emphasis added.] 

48. In the circumstances, the underlying ratio of George74 remains sound: no 

appeal lies against a judgment or order of the High Court sitting as an Equality 

Court in any civil proceedings unless leave to appeal is granted. 

49. This is in fact how appeals operate in practice – see, for example, Social 

Justice Coalition and others v Minister of Police and others 2022 (10) 

BCLR 1267 (CC) and S v Gonya 2016 JDR 0536 (SCA), the latter of which 

confirmed that following promulgation of the Superior Courts Act proceedings 

in any court would be dealt with by the Superior Courts Act (and not the 

Supreme Court Act). 

50. There is however a further difficulty with an appeal to the SCA occurring as of 

right.  Both this Court and the SCA have held that Equality Court proceedings 

and constitutional-challenge proceedings may be consolidated for hearing 

before a single judge sitting as Equality Court and as High Court.75   This Court 

has held that there “is indeed much to be said for this approach of permitting 

consolidation of disparate claims before a High Court. The consolidation will not 

only serve the procedural requirements of the Unfair Discrimination Act but will 

also avoid piecemeal litigation and costs.” 76  The consequence of an appeal 

from the Equality Court lying as of right is that it would find application to non-

Equality Court matters which have been consolidated.  Such an outcome, we 

 
74 Par 15 and 16. 
75 De Lange v Methodist Church 2016 (2) SA 1 (CC) at para 58. 
76 De Lange v Methodist Church 2016 (2) SA 1 (CC) at para 58. 
 



28 
 

submit is manifestly inconsistent with the overall scheme for the grant of an 

application for leave to appeal. 

E. THE EFFECT OF A RULING UNDER REGULATION 10(9)(B) 

51. We make clear at the outset that the respondent did not take issue with Mr de 

Beer representing the complainants.  The respondent accordingly abided this 

aspect of the matter before the High Court and continues to adopt that approach 

in the proceedings before this Court. 

52. In terms of section 4 the Equality Act, one of the several guiding principles in 

the adjudication of proceedings instituted pursuant to the Equality Act is the 

“expeditious and informal processing of cases, which facilitates participation by 

the parties to the proceedings.” [Emphasis added.] 

53. The Regulations to the Equality Act expressly state who can represent a party 

in proceedings before the Equality Court. Regulation 10(9)(a) states that a party 

to proceedings before the Equality Court may be represented by an attorney, 

an advocate, or any person of his or her choosing. 

54. Regulation 10(9)(b) of the Equality Act states that “the presiding officer must, if 

a party is represented by a person other than an attorney or advocate and if the 

presiding officer is of the opinion that such person is not a suitable person to 

represent the party, inform the party accordingly.” 
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55. Regulation 10(9)(b) states that the presiding officer must “inform” a party that is 

represented by a person other than an attorney or advocate if s/he is of the 

opinion that such person is not a suitable person to represent the litigating party. 

56. We submit that a determination by a presiding officer in the Equality Court 

pursuant to Regulation 10(9)(b) does not have a practical effect on the 

proceedings. 

57. The purpose of the aforesaid Regulation is to alert a litigant to the unsuitability 

of the person representing them as such litigant may not understand the 

proceedings, together with what the essential elements to their case or defence 

are. The ultimate determination of whether a litigating party chooses to use a 

particular representative to represent him / her is for the litigating party. 

F. THE RIGHT TO REPRESENTATION IN THE EQUALITY COURT 

58. We respectfully submit that parties in the Equality Court who elect to be 

represented by lay persons do not have any right in law to continue to be 

represented by such lay persons on appeal to the Supreme Court of Appeal or 

the Constitutional Court. 

59. The provisions of the Equality Act and the regulations thereto are only 

applicable to proceedings before the Equality Court. They do not apply to the 

determination of any appeal before the Supreme Court of Appeal or the 

Constitutional Court.  
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60. In terms of Rule 6 of the Constitutional Court Rules, “except where the Court or 

the Chief Justice directs otherwise, no person shall be entitled to appear on 

behalf of any party at any proceedings of the Court unless he or she is entitled 

to appear in the high courts.” (emphasis added). 

61. Section 25 of the Legal Practice Act No. 28 of 2014 (“the Legal Practice Act”) 

regulates the position regarding the right of appearance of legal practitioners 

and candidate legal practitioners.  

62. According to section 25(1) of the Legal Practice Act, “any person who has been 

enrolled to practise as a legal practitioner77 in terms of this Act, is entitled to 

practise throughout the Republic, unless his or her name has been ordered to 

be struck off the Roll or he or she is subject to an order suspending him or her 

from practising.” [Emphasis added.] 

63. Section 25(2) of the Legal Practice Act states that, “a legal practitioner, whether 

practising as an advocate or an attorney, has the right to appear on behalf of 

any person in any court in the Republic or before any board, tribunal or similar 

institution, subject to subsections (3) and (4) or any other law.” 

64. Section 25(3) of the Legal Practice Act states that, “an attorney who wishes to 

appear in the High Court, the Supreme Court of Appeal or the Constitutional 

Court must apply to the registrar of the Division of the High Court in which he 

or she was admitted and enrolled as an attorney for a prescribed certificate to 

 
77 Section 1 of the Legal Practice Act defines ‘legal practitioner’ as “an advocate or attorney admitted 

and enrolled as such in terms of sections 24 and 30, respectively.” 



31 
 

the effect that the applicant has the right to appear in the High Court, the 

Supreme Court of Appeal or the Constitutional Court...” 

65. We pause to note that even an admitted attorney cannot simply appear in, for 

example, the Supreme Court of Appeal and/or the Constitutional Court without 

the prescribed certificate to the effect that s/he may appear in such court. 

66. Thus: unlike the Regulations to the Equality Act, neither the Superior Court Act 

nor Rules of Court contain any provision that permits a litigant (as of right) to be 

represented by any person other than an advocate or an attorney (with the 

necessary certificate to appear in the Supreme Court of Appeal and/or the 

Constitutional Court). 

67. Furthermore, no provision has been made in the Regulations to the Equality Act 

for the representation, in any court other than the Equality Court, of a litigant by 

any person other than an advocate or attorney. 

68. As such, pursuant to section 19(1) of the Equality Act, the Supreme Court of 

Appeal Rules as well as the Constitutional Court Rules will apply to all 

proceedings in the respective court. 

69. We submit that it is clear that, in light of the guiding principle that cases before 

the Equality Court must be informally processed in order to facilitate 

participation by the parties to the proceedings, the provisions of Regulation 

10(9)(a) of the Equality Act apply only to the Equality Court. Once a matter is 

appealed to the Supreme Court of Appeal or to the Constitutional Court, the 
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matter is no longer before the Equality Court. Therefore, all of the rights 

expressly afforded to a litigant solely in the Equality Act no longer apply. 

70. The unreported cases of Corwil Investments Holdings (Pty) Ltd & Another 

v Investec Securities (Pty) Ltd78 and Investec Securities (Pty) Ltd v Corwil 

Investments Holdings (Pty) Ltd & Others79 support our submissions in this 

regard.   

71. The Court in Investec Securities (Pty) Ltd v Corwil Investments Holdings 

(Pty) Ltd & Others (supra) had regard to the case of Manong and Associates 

(Pty) Ltd v Minister of Public works and Another,80 in which the Supreme 

Court of Appeal affirmed the rule that a company cannot conduct a case before 

it except by appearance of counsel on its behalf.  The Court stated: 

“[3]  Before turning to consider the merits of the appeal it is necessary to 
first consider whether Mr Mongezi Stanley Manong ("Mr Manong"), the 
managing director of the company, who signed the heads of argument 
on behalf of the company and purported to represent it before us, has 
what can be described as a right of audience on behalf of the company 
before this Court. 

[4]  The rule that a company cannot conduct a case in this Court except 
by the appearance of counsel on its behalf was laid down in Yates 
Investments (Pty) Ltd v Commissioner for Inland Revenue. The rule may 
well have originated in early seventeenth century metaphysical 
reasoning that a corporation has "no soul, is invisible and cannot do 
homage". It, according to Viscount Simon LC, secures that a court like 
this will be served by persons who observe the rules of their profession, 
are subject to a disciplinary code and are familiar with the methods and 
scope of advocacy to be employed in presenting argument.” 

[Emphasis added.] 

 
78 Case number 11126/ 2021. 
79 Case number 2021/11126. 
80 2010 (2) SA 161 (SCA). 
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72. Consequently, we submit that litigating parties, represented by lay persons in 

the Equality Court do not have any right to continued representation by such 

lay person on appeal before the Supreme Court of Appeal and/or the 

Constitutional Court as of right. Had the intention of the Legislature have been 

otherwise, the right to have such lay person represent one in the Supreme Court 

of Appeal and/or the Constitutional Court would have been provided for in the 

relevant legislation, rules and/or regulations. 

73. None of the submissions made result in a litigating party being left without any 

representation before the SCA or the Constitutional Court.  This is so for the 

following reasons: 

73.1. In terms of Rule 6 of this Court’s Rules, the Court or the Chief Justice 

may allow for a person to appear in a representative capacity even if he 

or she is not entitled to appear in the high courts. 

73.2. This Court or the SCA may call for assistance from one of the Bar 

Associations to present submissions as amicus curiae and/or on a pro 

bono basis in particular litigation.  Indeed, it has done so in the present 

matter. 

G. CONCLUSION AND CONDONATION 

74. In making the aforesaid submissions, we have restricted ourselves to the 

Directions issued by this Court and, in so doing, we have not engaged with 

issues such as: (a) whether leave to appeal ought to be granted; (b) the merits 
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of the appeal (save for in response to the specific questions raised in the 

Directions). 

75. We seek condonation for the late filing of these Written Submissions in light of 

the following: 

75.1. In terms of this Court’s Directions, the applicant’s written submissions 

were due to have been lodged on or before 16 April 2024 and the 

respondent’s written submissions were due to have been lodged on or 

before 23 April 2024. 

75.2. In terms of this Court’s Directions, the Record was due to have been filed 

by 9 April 2024.  The Record was however transmitted on 16 April 2024 

and downloaded on 17 April 2024. 

75.3. On 19 April 2024 the applicant’s representative addressed an email to 

this Court informing it that their Written Submissions would be filed on 23 

April 2024 (extending the original timeline by a week).  This was duly 

done. 

75.4. On 22 April 2024, the respondent’s legal representative addressed 

correspondence to this court advising that: (a) the record had not been 

filed timeously; (b) as a result the respondent would not be able to file it 

Written Submissions by 23 April 2024 (in accordance with the 
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Directions); and (c) the respondent would file its Written Submissions by 

30 April 2024. 

Karrisha Pillay SC 
Gregory Solik 

Qhawe Maxongo 
Chambers, Cape Town 

30 April 2024 
 


