
BEFORE THE AFRICAN COMMISSION ON HUMAN AND PEOPLE’S RIGHTS

COMMUNICATION 747/21

VAN HEERDEN AND TWO OTHERS COMPLAINANT

v

REPUBLIC OF SOUTH AFRICA RESPONDENT

SUBMISSION ON ADMISSIBILITY AND MERITS ON BEHAF OF SOUTH AFRICA

1. In its Note Verbale ACHPR/COM/74721/135/2024 of 08 February 2024, the
Secretariat of the African Commission on Human and People’s Rights (“the
Commission”) noted that South Africa has been granted in terms of Rule 98(2)
of the Rules of Procedure (2020) a thirty (30) days extension of time from the
date of notification to file its observations on the Admissibility and Merits of
Communication 747/21 — Van Heerden & 2 Others v The Republic of South
Africa.

South Africa notes at the outset that while it has been informed about this matter
on 15 December 2021 in Note ACHPR/STC/COM/7747/21/2021, lapses of
communication between the Commission and the South African Embassy in
Addis Ababa have resulted that not all the documentation referred to in the
Communication is available to the South African Department of International
Relations and Cooperation. For example, the documents referred to in
paragraph 9 of the “Heads of Argument in Support of Submission on
Admissibility in Terms of Rule 116(1)" appear not to have been provided to
South Africa, and despite a search of South African court records no records
could be located by South Africa.

Furthermore, no South African court judgments, which the Complainants
purport to refer to and rely on, have been provided, or could be found. South-



Africa therefore is in the unenviable position to have to provide its observations
on Admissibility and Merits with one hand tied behind its back. South Africa will
in the interests of finalising this matter and its respect for the work of the
Commisson proceed herewith with providing its observation but respectfully
request the Commission to, in considering the observations, bear in mind that
South Africa would appreciate the opportunity to provide further, fully informed
observations should it be so required.

The only documents that South Africa can base its observations on, are the
“Decision of the African Commission on Human and People’s Rights on Seizure
Communication 747/21 Van Heerden &2 Others v Republic of South Africa",
adopted at its 33rd Extra-ordinary Session held virtually from 12 —— 19 July 2021,
and the “Heads of Argument in Support of Submission on Admissibility in Terms
of Rule 116(1)”. The original Complaint is not available to South Africa.

This submission comprises of four parts, the first part setting out the
background of the matter, as far as it could be established, then addressing the
merits, followed by the issue of admissibility, followed by a conclusion.

BACKGROUND:

The matter is brought before the Commission by Jacobus Stephanus van
Heerden, a natural person. The second Complainant is a legal person, a
company Armour Technology Systems (Pty) Ltd which is incorporated in South
Africa under company registration number 2005/004748/07. The background
to the matter is summarised by the Commission in its Decision adopted during
its 33rd Extra-ordinary Session held from 12 — 19 July 2021 as follows:

The Complainants aver that their human and people’s rights were violated by the Respondent
State’s High Court when the judge made adverse findings against them in a matter where they
were not represented by a legal practitioner which proceeding arose out of an exclusive licence
agreement between DCD Group (Pty) Ltd — hereinafter referred to as DCD — and the Second
Complainant.

The Complainant aver that after a dispute arose between them and the DOD, which had to be
settled by arbitration pursuant to an arbitration clause contained in the agreement, DCD refused



to honour its obligations under the agreement alleging that the Second Complainant did not
comply with the specifications on a third agreement. In the arbitration proceedings that ensued,
DCD made a request for security for cost at R112 000. Realising they had little or no evidence,
DCD withdrew from the arbitration and requested the Second Complainant to settle the full
security for cost and refused to participate in the arbitration proceedings until such payment
was made.

The Complainants also aver that, having been trapped between the exclusivity clause of the
licence agreement and DCD not honouring its payment contract to the Second Complainant
under the licence agreement, they managed to pay the full security for cost. That DCD further
requested to be entered into the reference but used another excuse claiming that the arbitration
has lapsed hence the court proceedings filed by DCD before the High Court.

The Complainants alleges that they were refused legal representation by the Legal Aid Board
of the Respondent State in the matter before High Court, after the presiding judge refused the
Second Complainant to be represented by the First Complainant as its legal representative
during the proceedings before the Court.

The Complainants allege that due to the lack of representation, the First Complainant was
unable to effectively defend the matter and the Presiding Judge adjudicated the matter based
on the version of DCD which company was properly represented by a team of legal
representatives.

The Complainants state that the partiality of the Judge in handling the matter was evident when
— relying on the same principle which would have justified the First Complainant to represent
the Second Complainant — the Presiding Judge unjustifiably ordered the First Complainant to
be made party to the proceedings merely to order cost against the First Complainant in the
matter.

The Complainants also state that they then filed a complaint at the Judicial Service Commission
(JSC) against the Presiding Judge but having realised the “mess” the Presiding Judge made of
the proceedings, the JSC claimed that the matter has to be judicially appealed first before it
could entertain a complaint against a justice of the High Court.

The Complainants allege that after the JSC disregarded their plea, they appealed the matter to
the Supreme Court of Appeal (SCA) and the latter dismissed the appeal without giving any
reasons. Subsequently, they appealed to the Constitutional Court of South Africa, the highest
appellate court in the Respondent State, and the appeal was further dismissed without either
court allowing the parties to make neither oral submissions nor requesting the full records of
the lower Court. \



The Complainant aver that the human and peoples’ rights of self—represented litigants are
almost always violated by this “immoral practice" of the Constitutional Court given little or no
reason for its judgements and the Complainants made reference to a similar practice already
captured in Communication number 708/2019 already seized by the Commission.

The Complainants aver that quashing their claims by the courts of the Respondent State without
due process, shows judicial corruption and a conspiracy among the superior courts of the
Respondent State to cover these corrupt practices.

The Complainant also highlights the fact that the Constitutional Court is specifically mandated
to look into human rights violations of the lower courts but it appears to be “hypocritical" in
execution of its duty which duty it constantly fails and that these alleged violations are still on-
going and affects every citizen of the Respondent State.

The Complainants state that the flawed judicial system of the Respondent State, they have
suffered substantial losses and are likely to lose everything when the court orders sequestration
of its assets while noting that the exclusive licence agreement is not terminated and it is still (as
at the date of filing the Compliant) in force after years of litigation.

While the origin of this matter is a commercial dispute between a company
called DCD Group (Pty) (Ltd) (“DCD”) and the Second Complainant, the basis
of the complaint to the Commission is the alleged denial of legal representation
of the Second Complainant in a case before the High Court brought against it
by DCD. The Complainants allege that in this case, the presiding judge refused
the Second Complainant to be represented by the First Complainant. The
decision, and any reasons therefore, were not provided.

They further aver that following this refusal, they applied to the South African
Legal Aid Board for legal representation, which was also refused. However, at
this juncture the matter now takes another turn: they filed a complaint against
the presiding High Court judge for alleged “partiality” with the Judicial Services
Commission. However, the Judicial Services Commission held that the matter
for a complaint against the presiding judge was not ripe and that the matter has
to be judicially appealed before a complaint against a judge could be
considered by the Judicial Services Commission.



ll SUBMISSION ON MERITS

9. At the outset, its is submitted that it is generally accepted that South Africa has
one of the most progressive Constitutions in the world.1 It is the supreme law
of the land and law or conduct inconsistent with it, is invalid (Section 2). It
contains a Bill of Rights (Section 7 — 39) that enshrines the rights of all people
in South Africa and include all the rights enshrined in the African Charter on
Human and Peopie’s Rights.2 It apportions powers, duties and obligations to
organs of State3. This include executive powers as well the courts and the
judicial system4. Chapter 8 provides forthe establishment of the Court system,
the powers of the respective courts and their inter-relationship, the appointment
ofjudicial officers and the establishment of the Judicial Services Commission5.
Section 178(4) provides that the Judicial Services Commission shall have the
powers and functions assigned to it in the Constitution and national legislation.

10. These powers and functions are regulated by the Judicial Service Commission
Act, Act No. 9 of 1994 6. As regards the complaint filed by the Complainants
against the presiding judge with the Judicial Services Commission, Chapter 2
provides for oversight over judicial conduct and accountability of judicial
officers, and complaints against judges must be lodged in terms of Section 147.

11. Section 15 of the Act provides that lesser complaints may be summarily
dismissedS. We have not received any details on the dismissal of the complaint
against the presiding-judge, but it may well be that the Judicial Services
Commission legitimately dismissed it in terms of its procedures under Section
15. What does appear from the Commission’s summary of the Complaint, is
that there was then an appeal against this decision to the Supreme Court of
Appeals, which was dismissed and a further appeal to the Constitutional Court
that has also been dismissed. This is not surprising. While the Complainants

1 Constitution of the Republic of South Africa, 1996.
2 Section 7(1).
3 Von Abo v President of the RSA, 2009(5) SA 345 (CC).
4 Chapter 8.
5 Section 178.
5 Attached as Annexure A.
7 Section 14
3 Section 15



are free to submit any decision by the Judicial Services Commission to the
courts for review, such a process must start in the High Court, Section 166 of
the Constitution clearly demarcating the hierarchy of high courts of South Africa:
High Courts as courts of first instance of the high courts, with the Supreme
Court of Appeal the next in line and the Constitutional Court being the apex
court. (See also paragraph 29 Infra). It appears that the Complainants simply
knocked on the wrong door, found it closed and now, instead of following proper
process, wants the Commission to remedy their mistake.

12.This is of course also a basis for non-exhaustion of remedies, but furthermore,
the merits of the decision by the Judicial Services Commission have never been
adjudicated by a South African court, and therefore the merits cannot as a
matter of first instance be considered by an international body such as the
Commission.

13.The Complainants further aver that that they were refused legal representation
by the Legal Aid Board in the matter before the High Court, after the presiding
judge refused the second Complainant to be represented by the First
Complainant.

14.As regards the denial by the judge for the first Complainant, Mr Jacobus
Stephanus Van Heerden, to represent the Second Complainant, it is noted that
the right of appearance for legal practitioners in South Africa is regulated by the
Legal Practice Act (Act No. 28 of 2014)? Section 24(1) provides as follows:

A person may only practice as a legal practitioner if he or she is admitted and enrolled to
practice as such in terms of this Act.

15.The Act then proceeds to provide in detail regarding the qualifications required
for an advocate or attorney to be enrolled and admitted to practice as a legal
practitioner. Nowhere are we informed whether Mr Van Heerden has so been
admitted or enrolled to practice as a legal practitioner with the right of
appearance in South African courts.

9 Attached as Annexure 8.



16.As regards the claim that the Complainants have been denied legal aid, it is
noted that the provision of legal aid is regulated in detail by Chapter 5 by the
Legal Aid South Africa Act {Act No. 39 of 2014 10.

17.Section 22 provides for legal aid to be provided in criminal matters, but no
provision is made for legal aid in civil matters like the one the Complainants
were involved in. They simply did not qualify for legal aid.

18.The application by the Complainants are therefore misdirected and without any
merit. They sought to be the beneficiary of rights that do not exist in the South
African constitutional system or in the international legal system, including the
African Charter on Human and People's Rights. They misdirected their
application to the High Court by not following the prescripts of South African
law, and now want to remedy the fact that they did not meet the prescriptions
of South African legislation by jumping over the South African legal system
directly to an international body. This approach is untenable and should not be
rewarded in any manner by the Commission. The Complainants, as South
African nationals, must respect the South African constitutional system that
applies equally to all persons in South Africa and not seek to undermine that
system by frivolous applications to the Commission.

Ill SUBMISSION ON MERITS

19.For a Communication to be admissible under the Charter, it must meet the

cumulative requirements of Article 56 of the Charter. Article 56 provides as
follows:

“Communications relating to human and peoples’ rights referred to in Article 55 received by
the Commission, shall be considered if they:

1. Indicate their authors even if the latter request anonymity;
2. Are compatible with the Charter of the Organization of African Unity or with the present

Charter;
3. Are not written in disparaging or insulting language directed against the State concerned

and its institutions or to the Organization of African Unity;
Are not based exclusively on news disseminated through the mass media;

5. Are sent after exhausting local remedies, if any, unless it is obvious that this procedure is
unduly prolonged;

P-

10 Attached as Annexure C.



6. Are submitted within a reasonable period from the time local remedies are exhausted or
from the date the Commission is seized of the matter;

7. Do not deal with cases which have been settled by these States involved in accordance
with the principles of the Charter of the United Nations, or the Charter of the Organization
of African Unity or the provisions of the present Charter”.

20.The Respondent submits that the Communication is not admissible as it
does not meet the requirement of exhaustion of local remedies as
required by sub-Article (5) of Article 56 of the Charter. This submission is
based on the following facts and principles that will be dealt with in
seriatim below:

International enforcement mechanisms must be a last resort;

21.

22.

23.

The rule that local remedies must be exhausted prior to the filing of an
application to an international body, also known as the principle of subsidiarity,
is a general principle in international law“.

Domestic remedies refer to remedies sought from the judicial courts of a state,
and are only considered to have been exhausted if all levels of national courts
have been petitioned. In this regard, the Commission stated in Nixon
Nyikadzino v Zimbabwe12 as follows:
“The African Commission through its jurisprudence made it clear that the whole purpose of
asking Complainants to exhaust local remedies before approaching the Commission is to give
the Respondent State a chance to redress the alleged human rights violations through its
structure and organs. This is derived from the principle of complementarity which dictates that
international or regional mechanisms do not and cannot substitute national courts; it is only
when national courts or tribunals fail to deliver justice that international or regional organs will
have jurisdiction to receive cases. This is why the African Commission has been stringently
applying the exhaustion of local remedies rule and only in few justified circumstances has it
waived such condition."

The application of the Complainants to the Commission for an order to compel
the South African Government to in some or other form provide a fair hearing
and to obtain compensation from the Government for losses suffered as a result
of a legal process during which they did not follow the procedures for litigation
applicable to all litigants, alleging that they were maliciously denied legal

11 De Schutter, Olivier, internationai Human Rights Law: Cases, Materials, Commentary, 3rd Ed. p. 995.
12 Nixon Niykadzino (represented by Zimbabwe Human Rights NGO Forum) v. Zimbabwe,

Communication 340/07, Admissibility Decision (2014) par. 84. See also Peter Joseph Chacha v
Tanzania, App. No. 003/2012, Judgment of28 March 2014, par. 142, where the African Court on Human
and Peoples’ Rights found that the exhaustion of local remedies is not a matter of choice, but a legal
requirement in international law.



24.

representation and therefore the constitutional rights of access to the courts, is
an attempt to force the Commission to usurp the authority of the South African
courts to decide on the merits of a matter of South African law. The South
African courts did not yet have the opportunity to consider the matter due to the
simple fact that the Complainants did not approach the appropriate court,
namely the High Court.

The frias poiificas principle of the separation of powers, is enshrined in the the
Constitution and the attempt by the Complainants to force the Government, as
the executive branch, to in some or other form act against the judicial branch is
in clear breach of this principle.

Domestic remedies must be available. effective and sufficient:
25. The Commission’s jurisprudence held that local remedies must be available,

effective and sufficient and that only if it finds that remedies are unavailable,
ineffective or insufficient, will it hold that the exhaustion of local remedies has
not taken place. It is submitted that in the South African legal system, effective
and sufficient remedies are available to the Complainants, and that South Africa
consequently meet these standards.

Remedies are available;

26.

27.

It is well known that the South African Constitution is revered as one of the most
progressive instruments of this nature providing for the protection of the rights
of people in the Bill of Rights contained in Chapter 2 thereof (sections 7 -— 37).
Section 2 provides that the Constitution is the supreme law of the land and in
terms of the supremacy of the Constitution, all authority must be exercised in
accordance with the provisions of the Constitution. South Africa is therefore a
constitutional, democratic State, with the Bill or Rights enshrining the
fundamental rights of all people in the State and which obligates the State to
respect, promote and fulfil such rights.13

The Constitution guarantees the right to access to the courts in section 31 by
providing that:

“Everyone has the right to have any dispute that can be resolved by the
application of law decided in a fair public hearing before a court, or, where
appropriate, another independent tribunal or forum".

13 Bekink, Bernard, Principles of South African Constitutional Law, 2”Cl Ed., p. 259.



28.

29.

Consequently the Complainants have the right to have the merits of their case
heard and decided on by the South African courts, an option that they refrained
to exercise according to the prescribed procedures The Charter expressly
recognises that rights should be adjudicated upon by domestic courts by
providing in Article 7 for the right of every individual to have her cause heard,
which includes the right to appeal to competent national organs against the
violation of fundamental rights 14.

Competent national judicial organs and systems to resolve disputes between
persons and the State in terms of applicable law do exist in the South African
domestic legal system. In this regard Chapter 8 of the Constitution provides for
“Courts and Administration of Justice.” The South African court system consists
of the Constitutional Court, the Supreme Court of Appeal, the High Courts and
the Magistrates Courts (section 166 of the Constitution). The Constitutional
Court is the highest court in all constitutional matters (section 167(3)(b)). The
normal course of the legal process and procedures, including the process of
appeal of a matter, also in relation to a constitutional matter, are an application
to the High Courts, to the Supreme Court of Appeal and then to the
Constitutional Court.

Domestic remedies are effective and sufficient:

Effectiveness:

30.

32.

The Commission holds that for remedies to be effective, the courts of the State
in question must be independent and impartial, and for remedies to be
sufficient, the alleged violation can be addressed within the domestic legal
system of the State.15.

There is not a shadow of doubt that the South African legal system is
independent of the executive and that the courts are impartial. The Constitution
is based on the principle of the trias poiiticas, clearly establishing these three
arms of governance in separate chapters: Chapter 4 deals with Parliament,

14 The approach that States must provide for competent judicial bodies in its domestic legal system in
order to provide remedies for rights violations, is also re ected in Article 2(3) of the internationai Covenant
on Civil and Poiiticai Rights.
15 Gabriei Shumba v Zimbabwe, Communication No. 288/2004, Merits Decision (2012), par. 57: “A
remedy is considered available if the petitioner can pursue it without impediment. In the Jawara case, the
African Commission held that a remedy is considered available only if the Complainant can make use of
it in the circumstances of his case. It is deemed effective if it offers a prospect of success, and it is found
suf cient if it is capable of redressing the complaint.”



Chapter 5 with the President and National Executive and Chapter 8 with the
Courts and Administration of Justice.16 Section 165(1) and (2) read as follows:

(1) “The judicial authority of the Republic is vested in the courts.
(2) The courts are independent and subject only to the Constitution and the law, which they

must apply impartially and without fear, favour or prejudice”.

Sufficiency:

33. The Constitution clearly provides in Section 2 that the Constitution and the rule
of law is the supreme law of the Republic, and that any law or conduct
inconsistent with it is invalid. The Complainants' application could be sufficiently
dealt with in the High Courts”, the Supreme Court of Appeal18 and the
Constitutional Court19 as these courts may adjudicate on constitutional matters,
of which the right to access to the courts as provided for in Section 34, is one.
In terms of Section 167(7) of the Constitution, a constitutional matter includes
any issue involving the interpretation, protection or enforcement of the
Constitution.20 It is therefore abundantly clear that the processes and remedies
available in the domestic legal system of South Africa are sufficient to address
the matters raised in the Application.

Process not unduly delayed:

34. The Complainants can also not argue that the process of exhaustion of local
remedies has been unduly delayed as an exception to the rule on the
exhaustion of local remedies. Any delay that the Complainants may have
suffered resulted from their own decision to jump over the High Court directly
to the Supreme Court of Appeal: they simply did not follow South African
procedural law.

1‘5 The independence of the courts and judiciary is strengthened by the Judicial Service Commission Act,
Act No. 9 of 1994, which establishes the Judicial Service Commission providing for oversight overjudicial
conduct and the accountability of judicial of cers. Section 14(1) provides that anyone may lodge a
complaint about a judicial of cer with the Commission.

17 Section 169(a) of the Constitution.
13 Section (3) of the Constitution.
19 Section 167(2)(a) of the Constitution.
20 The Constitutional Court has made some far-reaching decisions in declaring existing law and conduct
to be unconstitutional, too many to repeat here, the most signi cant being the declaration of the death
penalty as unconstitutional and unlawful on the basis that it constituted cruel and inhuman treatment
inconsistent with the Bill of Rights (8 v Makwanyane 1995 (3) SA 391 (CC).



35.

36.

37.

38.

Consequently, sufficient remedies exist for the Complainants to address the
alleged violation of their rights underthe South African Constitution and through
the court processes available to them.

CONCLUSION:

In considering a Communication like the present one, the Commission should
at all times bear in mind the principle of the primacy of the domestic legal order
to deal with allegations of human rights, and that this principle is the rationale
for the criterium of the exhaustion of remedies. Onoria notes that this rule will
provide the domestic legal order with the first opportunity to address and
provide a remedy with respect to any violation of human rights and that it
reflects the general international law principle of the primacy of the domestic
legal order over alleged violations of a person’s human rights.21

This principle was eloquently summarised by the Commission as follows:22
“The rule requiring the exhaustion of local remedies as a condition of the presentation of an
international claim is founded upon, amongst other principles, the contention that the
respondent state must first have the opportunity to redress by its own means within the
framework of its own domestic legal system, the wrong alleged to have been done to the
individual".

South Africa therefore submits that it has undoubtfully demonstrated the
availability of adequate judicial remedies based on the consideration of
domestic constitutional and legal principles, and that the Commission,
considering the applicable principles of international law and its own
jurisprudence, should thus conclude that the Complainants have not exhausted
local remedies and that the Application therefore does not meet the test of
admissibility contained in Article 56(5) of the Charter.

21 Onoria, Henry, The African Commission on Human and Peoples’ Rights and the exhaustion of iocai
remedies under the African Charter, 2003(3) African Human Rights Law Journal, pp. 1- 24 on p. 2. The
author notes that this rule forms the basis of diplomatic protection and it is also re ected in Article 44(b)
of the lntemational Law Commission's Draft Articles on State Responsibility, and is also applicable to the
Inter-American en European systems for the protection of human rights.

22 Recontre Africaine pour la Defense des Droits de i’Homme v Zambia, Communication 71/92 (1996),
para. 11. See also Manjang v The Gambia, Communication 131/94 (1994).



39. The Respondent therefore submits that the Commission has sufficient ground

8 /3 I 222 cf.
Advocate PA Stemmet
Acting Chief State Law Adviser (International Law)
Counsel for the Respondent

OR Tambo Building
406 Soutpansberg Road
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South Africa
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Judicial Service Commission Act 9 of 19941

[ASSENTED TO 5 JULY 1994] [DATE OF COMMENCEMENT: 13 JULY 1994]

(see 5. 39 of this Act)

(Afrikaans text signed by the President)

published in
66 15850 of 13 July 1994

as amended

by with effect from refer to

Judicial Serwce Commission 1 June 2010 s. 11 of Act 20 of 2008;
Amendment Act 20 of 2008 Proc R25 in ('56 33254 of 28 May

2010

Judicial Mat-tersimerEI-ment Act 42 22 January 2014 |s_._43_ofAct 42 pt 2013 ‘ _—_
of 2013

hidiciai MatteTArdé r éht AEEEZ" 'uauEEm“ .s. 23 of AcT24 of 201?; "'
of 2015 Proc R46 in 66 40176 of 29 July

2016

To regulate matters incidental to the establishment of the Judicial Service Commission by the Constitution of the
Republic of South Africa, 1996; to establish the Judicial Conduct Committee to receive and deal with complaints
about judges; to provide for a Code of Judicial Conduct which serves as the prevailing standard of judicial conduct
which judges must adhere to; to provide for the establishment and maintenance of a register of judges' registrable
interests; to provide for procedures for dealing with complaints about judges; to provide for the establishment of
Judicial Conduct Tribunals to inquire into and report on allegations of incapacity, gross incompetence or gross
misconduct against judges; and to provide for matters connected therewith.

[Long title substituted by s. 10 of Act 20 of 2008 (wef 1 June 2010).]

Preamble

SINCE the Judicial Service Commission has been established by section 178 (1) of the Constitution of the Republic of South
Africa, 1996;

AND SINCE section 178 (4) of the Constitution provides that the Judicial Service Commission has the powers and functions
assigned to it in the Constitution and national legislation;

AND SINCE section 180 of the Constitution provides that national legislation may provide for any matter concerning the
administration of justice that is not dealt with in the Constitution, including procedures for dealing with complaints about
judicial officers;

AND SINCE section 177 (1) of the Constitution provides that a judge may be removed from office only if-
(a) the Judicial Service Commission finds that the judge suffers from an incapacity, is grossly incompetent or is guilty

of gross misconduct; and
(b) the National Assembly calls for that judge to be removed, by a resolution adopted with a supporting vote of at

least two thirds of its members;

AND SINCE section 177 (3) of the Constitution provides that the President, on the advice of the Judicial Service Commission
may suspend a judge who is the subject of a procedure in tem of section 177 (1);

AND SINCE it is necessary to create an appropriate and effective balance between protecting the independence and dignity
of the judiciary when considering complaints about, and the possible removal from office of, judicial officers, and the overriding
principles of openness, transparency and accountability that permeate the Constitution and that are equally applicable to
judicial institutions and officers;

AND SINCE it is necessary to create procedures, structures and mechanisms in terms of which-
- complaints against judges could be lodged and dealt with appropriately;
. allegations that any judge is suffering from an incapacity, is grossly incompetent or is guilty of gross misconduct could

be investigated; and
- information can be placed before the Judicial Service Commission and Parliament in order to enable these institutions

to make a finding whether a judge suffers from an incapacity, is grossly incompetent or is guilty of gross misconduct,
[Preamble substituted by s. 1 of Act 20 of 2008 (wef 1 June 2010).]

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:—
1 This Act has been updated to include all available historical commencement details

CHAPTER 1
ADMINISTRATIVE PROVISIONS (55 1-6)

[Heading inserted by g of Act 20 of 2098 (wef 1 June 2010).]

1 De nltlons
(é) 2024 Juta and Company (Piy; Ltd. Downloaded: Thu Mart}? 2024 15:39:39 GMT+0200 (South Africa Standard Time}



In this Act, unless the context otherwise indicates-
'Chairperson' means the Chief Justice;
'Commission' means the Judicial Service Commission established by section 178 of the Constitution;
'complainant' means a person who lodged a complaint against a judge in terms of section 14;
'Minister' means the Cabinet member responsible for the administration of justice;
'prescribed' means as prescribed in terms of a regulation made under section 35;
'respondent' means a judge against whom a complaint was lodged in terms of section 14, or who is the subject of an

allegation referred to a Tribunal in terms of this Act;
'this Act' includes the Code of Judicial Conduct contemplated in section 12 and any regulations made under section 35;

and
'Tribunal' means a Tribunal appointed in terms of section 21.

[3. 1 substituted by s. 3 of Act 20 of 2008 (wef 1 June 2010).]

2 Acting Chairperson and vacancies
(1) When the Chairperson is for any reason unavailable to serve on the Commission or perform any function or exercise any

power, the Deputy Chief Justice, as his or her alternate, shall act as chairperson.

(2) If neither the Chief Justice nor the Deputy Chief Justice is available to preside at a meeting of the Commission, the
members present at the meeting must designate one of the members holding office in terms of section 178 (1) (b) or (c) of the
Constitution as acting chairperson for the duration of the absence.

(3) A vacancy in the Commission shall-
(a) not affect the validity of the proceedings or decisions of the Commission; and
(b) be filled in accordance with section 178 (3) of the Constitution, and any member so designated shall, where

applicable, hold office for the unexpired portion of his or her predecessor's term of office.
[5. 2 substituted by s._4 of Act 20 of 2008 (wef 1 June 2010).]

3 Remuneration and expenses of members of Commission
(1) Any member of the Commission who is an office bearer as defined in section 1 of the Independent Commission for the

Remuneration of Public Office-Bearers Act, 1997 (Act 92 of 1992 , may be paid such allowances for travelling and subsistence
expenses incurred by him or her in the performance of his or her functions as a member of the Commission as the Minister may
determine with the concurrence of the Minister of Finance.

(2) Any member of the Commission who is not-
(a) an office bearer as defined in section 1 of the Independent Commission for the Remuneration of Public Office-

Bearers Act, 1997; or
(b) in the employ of the State and subject to the laws governing the public service,

may be paid such remuneration, including allowances for travelling and subsistence expenses incurred by him or her in the
performance of his or her functions as a member of the Commission, as the Minister may determine with the concurrence of
the Minister of Finance.

[5.3 substituted by s. 5 of Act 20 of 2008 (wef 1 June 2010).]

4 ......
[5. 4 repealed by 5.6 of Act 20 of 2008 (wef 1 June 2010).]

5 Publication of procedure of Commission

The Minister must by notice in the Gazette, make known the particulars of the procedure, including subsequent
amendments, which the Commission has determined in terms of section 178 (6) of the Constitution.

[5. S substituted by Ll of Act 20 of 2008 (wef 1 June 2010).]

6 Annual report
(1) The Commission shall within six months after the end of every year submit a written report to Parliament for tabling.
(2) The report referred to in subsection (1) must include information regarding-

{a} the activities of the Commission during the year in question;
(b) all matters dealt with by the Judicial Conduct Committee referred to in section 8;
(c) all matters relating to, including the degree of compliance with, the Register of Judges' Registrable Interests

referred to in section 13, as reported by the Registrar of Judges‘ Registrable Interests; and
(d) all matters considered by the Commission in the course of the application of Chapters 2 and 3 of this Act, including

the number of matters outstanding and the progress in respect thereof.
[5. 6 substituted by s._7 of Act 20 of 2008 (wef 1 June 2010).]

CHAPTER 2
OVERSIGHT OVER JUDICIAL CONDUCT AND ACCOUNTABILITY OF JUDICIAL OFFICERS (55 7-20)

[Chapter 2 inserted by iii of Act 20 of 2008 (wef 1 June 2010).]

Part 1'
Establishment and objects of Committee (55 7-10)

[PartI inserted by Q of Act 20 of 2098 (wef 1 June 2010).]

7 De nitions and interpretation
(1) For purposes of this Chapter, unless the context indicates otherwise-

(a) 'active service' means active service as contemplated in section 1 of the Judges' Remuneration and Conditions of
Service Act, 2001 (Ag; 42 of 2001);

(b) 'Chairperson', means the Chairperson of the Committee;
(c) 'C‘ommission' means the Commission, acting without the participation of the members referred to in section 178
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(1) (h) and (i) of the Constitution;
(d) 'Committee' means the Judicial Conduct Committee refen'ed to in section 8;
(e) 'Head of Court', in relation to a complaint against a judge-

(i) of the Constitutional Court, means the Chief Justice;
(ii) of the Supreme Court of Appeal, means the President of that Court;

(iii) of any other court, means the Judge President of that court;
(iv) who was performing judicial duties in an acting capacity on the date the complaint arose, means the Head

of Court in which such judge acted when the complaint arose; or
(v) who has been discharged from active service, means the Chief Justice;

(f) 'immediate family member' in relation to a judge refers to the spouse, civil partner or permanent life partner of
that judge and includes dependent children of, and family members living in the same household with, that judge;
and

(g) 'judge' means any Constitutional Court judge orjudge referred to in section 1 of the Judges' Remuneration and
Conditions of Employment Act, 2001 (Act 47 of 2001), which includes a judge who has been discharged from active
service in terms of that Act, as well as any person holding the office of judge in a court of similar status to a High
Court, as contemplated in section 166 of the Constitution, and, except for the purposes of section 11, includes any
Constitutional Court judge or judge performing judicial duties in an acting capacity.

(2) In this Chapter any reference to a complainant or to a respondent must, unless it is inconsistent with the context, be
construed to include a reference to a legal representative of that complainant or respondent.

[S. 7 inserted by Q of Ag: 29 of 2906 (wef 1 June 2010).]

8 Establishment and composition of Judicial Conduct Committee

(1) The Commission has a Judicial Conduct Committee, comprising-
(a) the Chief Justice, who is the Chairperson of the Committee;
(b) the Deputy Chief Justice; and
(c) fourjudges, at least two of whom must be women, designated by the Chief Justice in consultation with the

Minister, for the period determined at the time of such designation, provided that such period may not exceed two
years.

(2) Any judge designated in tem of subsection (1) (c) may be reappointed once for a period not exceeding two years, but
may not serve as such a member for more than four years in total.

(3) The Chairperson may, either generally or in a specific case, delegate any of his or her powers or functions as
Chairperson of the Committee to an acting Chairperson as provided for in section 9 (4).

[Sub-s. (3) substituted by s. 19 of Ag: 42 of 2013 (wef 22 January 2014).]

(4) When considering a complaint relating to the conduct of a judge who is a member of the Committee, the Committee
must sit without that member.

(5) The first designations in terms of subsection (1) (c) must be made within one month of this section coming into
operation.

(6) Any vacancy which may arise in respect of a designation in terms of subsection 1 (c) must immediately be filled for the
remaining period of such designation in the manner prescribed in this section.

[8.8 inserted by _s_._9_ of Act 20 of 2008 (wef 1 June 2010).]

9 Meetings of Committee

(1) The Committee meets at any time and place determined by the Chairperson.

(2) (a) The Committee may determine the procedure to be followed at its meetings, but decisions of the Committee must be
supported by a majority of its members.

(b) In the event of an equality of votes being cast by the Committee members present at a meeting, the person
presiding at that meeting has a deciding vote in addition to his or her deliberative vote.

(3) Meetings of the Committee may only be attended by the members of the Committee and persons whose presence are
required or pem'iitted in terms of this Act, unless the Committee on account of public interest and for good cause decides
otherwise.

(4) The Deputy Chief Justice must act as Chairperson in the absence of the Chief Justice: Provided that in the absence of
both the Chief Justice and the Deputy Chief Justice, the Chief Justice must nominate one of the members of the Committee as
acting Chairperson: Provided further that if the Chief Justice does not nominate an acting Chairperson and the Deputy Chief
Justice is also absent from the meeting, the members must elect a Chairperson from their number.

[Sub—s. (4) added by L of Act 42 of 2013 (wef 22 January 2014).]
[5. 9 inserted by s._9 MAM (wef 1 June 2010).]

10 Objects of Committee
(1) The objects of the Committee are to receive, consider and deal with complaints in terms of Part III of this Chapter.
(2) The Committee must report on its activities to the Commission at least once every six months.

[8. 10 inserted by s of Act 20 of 2008 (wef 1 June 2010).]

Part '
Judicial conduct (55 11-13)

[Part II inserted by §.__9_ of Ag]; 20 of 2003 (wef 1 June 2010).]

11 Judge not to hold other of ce of pro t or receive payment for any service
(1) A judge performing active service-

(a) may not hold or perform any other office of profit; and
(b) may not receive in respect of any service any fees, emoluments or other remuneration or allowances apart from his

or her salary and any other amount which may be payable to him or her in his or her capacity as a judge:
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Provided that such a judge may, with the written consent of the Minister acting in consultation with the Chief Justice, receive
royalties for legal books written or edited by that judge.

(2) A judge who has been discharged from active service may only with the written consent of the Minister, acting after
consultation with the Chief Justice, hold or perform any other office of profit or receive in respect of any fees, emoluments or
other remuneration or allowances apart from his or her salary and any other amount which may be payable to him or her in his
or her capacity as a judge.

(3) (a) Written consent as contemplated in subsection (2) may only be given if the Minister is satisfied that the granting of
such consent will not-

(i) adversely affect the efficiency and effectiveness of the administration of justice, including the undermining of any
aspect of the administration of justice, especially the civil justice system;

(ii) adversely affect the image or reputation of the administration of justice in the Republic;
(iii) in any manner undermine the legal framework which underpins the judge for life concept;
(iv) result in any judge engaging in any activity that is in conflict with the vocation of a judge; and
(v) bring the judiciary into disrepute or have the potential to do so.

(b) The Minister, acting after consultation with the Chief Justice, may, by notice in the Gazette, issue guidelines
regarding any other criteria to be applied when considering the granting of consent contemplated in subsection (2).

(6) Written consent as conterrplated in subsection (2) may be granted on the conditions, if any, that the Minister deems
appropriate.

(4) The Minister must cause the Registrar of Judges' Registrable Interests referred to in section 13 (1) to be informed of all
instances where written consent as contemplated in subsections (1) and (2) has been granted.

(5) The Minister must, once every twelve months, table a report in Parliament containing particulars, including the outcome,
of every application made in terms of subsection (1) or (2), including any conditions attached to any application granted,
during the period covered by the report.

[5. 11 inserted by _s_.__9_ of Act 20 of 2008 (wef 1 June 2010).]

12 Code ofJudicial Conduct

(1) The Chief Justice, acting in consultation with the Minister, must compile a Code of Judicial Conduct, which must be
tabled by the Minister in Parliament for approval.

(2) The Minister must table the first Code under this section in Pa iament within four months of the commencement of this
Act, provided that if consensus could not be achieved as contemplated in subsection (1) both versions of the Code must be
tabled in Parliament within the said period.

(3) When the Code or any amendment thereto is tabled in Parliament in tents of subsection (1) or (2), Parliament may,
after obtaining and considering public comment thereon, approve the Code or such amendment-

(a) without any changes thereto; or
(b) with such changes thereto as may be effected by Parliament.

(4) The Code must be reviewed at least once in every three years by the Chief Justice, acting in consultation with the
Minister, and the result of such review, including any proposed amendment to the Code, must be tabled in Parliament, for
approval, as contemplated in subsection (3).

(5) The Code shall serve as the prevailing standard of judicial conduct, which judges must adhere to, and the Code and
every subsequent amendment must be published in the Gazette.

[5. 12 inserted by Q of Act 20 of 2008 (wef 1 June 2010).]

13 Disclosure of registrable interests

(1) The Minister, acting in consultation with the Chief Justice, must appoint a senior official in the Office of the Chief Justice
as the Registrar of Judges' Registrable Interests.

(2) The Registrar must open and keep a register, called the Register of Judges' Registrable Interests, and must—
(a) record in the Register particulars of Judges' registrable interests;
(b) amend any entries in the Register when necessary; and
(c) perform the other duties in connection with the Register as required in terms of this Act.

(3) Every judge must disclose to the Registrar, in the prescribed form, particulars of all his or her registrable interests and
those of his or her immediate family members.

(4) The first disclosure in terms of subsection (3) must be within 60 days of a date; fixed by the President by proclamation,
and thereafter annually and in such instances as prescribed.

(5) The Minister, acting in consultation with the Chief Justice, must make regulations regarding the content and
management of the Register referred to in subsection (2), which regulations must at least prescribe-

(a) the format of the Register;
(b) the kinds of interests of judges and their irrmediate family members that are regarded as registrable interests;
(c) the manner and the instances in which, and the time limits within which, registrable interests must be disclosed to

the Registrar;
(d) a confidential and a public part of the Register and the interests to be recorded in those parts respectively;
(e) the recording, in the public part of the register, of all registrable interests derived from the application of section

11;
(f) a procedure providing for public access to the public part of the Register and a procedure for providing access to,

and maintaining confidentiality of, the confidential part of the Register; and
(g) the lodging of a complaint in terms of section 14 (1) by the Registrar, in the event of-

(i) failure to register any registrable interest by any judge, including any failure to register any such interest
within a prescribed time limit; or

(ii) disclosure of false or misleading information by any judge.
(6) The regulations may determine different criteria for judges in active service and judges who had been discharged from
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active service or judges in an acting capacity, including in respect of matters referred to in subsection (5) (d).
(7) The Minister must table the first regulations under this section in Parliament, for approval, within four months of the

commencement of this Act, provided that if consensus could not be achieved as contemplated in subsection (5) both versions
of the regulations must be tabled in Parliament within the said period.

(8) When the regulations or any amendment thereto is tabled in Parliament, Parliament may, after obtaining and considering
public comment thereon, approve the regulations or such amendment-

(a) without any changes thereto; or
(b) with such changes thereto as may be effected by Parliament.

[5. 13 inserted by s. 9 of Act 20 of 2008 (wef 1 June 2010).]
g 29 January 2014 - see Proc R4 in 66 37272 of 29 January 2014

Part1];r
Consideration of complaints by Committee (55 14—18)

[Part III inserted by Q of Act 20 of 2008 (wef 1 June 2010).]

14 Lodging of complaints
(1) Any person may lodge a complaint about a judge with the Chairperson of the Committee: Provided that the Chairperson

may refer the complaint to the Deputy Chief Justice to deal with in terms of the provisions of the Act, and the Deputy Chief
Justice assumes the role of the chairperson in respect of that complaint.

[Sub-s. (1) substituted by s. 21 of Act 42 of 2013 (wef 22 January 2014).]

(2) When a complaint is lodged with the Chairperson in terms of subsection (1), the Chairperson must deal with the
complaint in accordance with section 15, 16 or 17, but in the event of a complaint falling within the parameters of section 15,
the Chairperson may designate a Head of Court to deal with the complaint, unless the complaint is against the Head of Court.

(3) A complaint must be-
(a) based on one or more of the grounds referred to in subsection (4); and
(b) lodged by means of an affidavit or affirmed statement, specifying-

(i) the nature of the complaint; and
(ii) the facts on which the complaint is based.

(4) The grounds upon which any complaint against a judge may be lodged, are any one or more of the following:
(a) Incapacity giving rise to a judge's inability to perform the functions of judicial office in accordance with prevailing

standards, or gross incompetence, or gross misconduct, as envisaged in section 177 (1) (a) of the Constitution;
(b) Any wilful or grossly negligent breach of the Code of Judicial Conduct referred to in section 12, including any failure

to comply with any regulation referred to in section 13 (5);
(c) Accepting, holding or performing any office of profit or receiving any fees, emoluments or remuneration or

allowances in contravention of section 11;
(d) Any wilful or grossly negligent failure to comply with any remedial step, contemplated in section 17 (8), imposed in

terms of this Act; and
(e) Any other wilful or grossly negligent conduct, other than conduct contemplated in paragraph (a) to (d), that is

incompatible with or unbecom‘ng the holding of judicial office, including any conduct that is prejudicial to the
independence, impartiality, dignity, accessibility, efficiency or effectiveness of the courts.

[5. 14 inserted by ;._9 of Act 20 of 2008 (wef 1 June 2010).]

15 Lesser complaints may be summarily dismissed
(1) (a) If the Chairperson or the Head of Court designated in tents of section 14 (2) is of the view that the complaint falls

within the parameters of the grounds set out in subsection (2), he or she must dismiss the complaint.
(b) If the Head of Court designated in tenns of section 14 (2) is of the view that the complaint should not be dismissed

under paragraph (a), he or she must refer the complaint to the Chairperson to be dealt with in terms of section 16 or 17.
(2) A complaint must be dism‘ssed if it—

(a) does not fall within the parameters of any of the grounds set out in section 14 (4);
(b) does not comply substantially with the provisions of section 14 (3);
(c) is solely related to the merits of a judgment or order;
(:1) is frivolous or lacking in substance; or
(e) is hypothetical.

(3) If a complaint is dismissed in terms of subsection (1) by a Head of Court, that Head of Court must inform the
Chairperson in writing of that dismissal and the reasons therefore.

(4) If a complaint is dismissed in terms of subsection (1), the Chairperson must inform the complainant in writing of-
(a) the reasons for the dismissal; and
(b) the right to appeal to the Committee against that dismissal in terms of subsection (5).

(5) A complainant who is dissatisfied with a decision to dismiss a complaint in tem‘is of subsection (1) may, within one
month after receiving notice of that decision, appeal to the Committee in writing against that decision, specifying the grounds
for the appeal.

[3. 15 inserted by 5.9 of Act 20 of 2008 (wef 1 June 2010).]

16 Committee may recommend appointment of Tribunal in respect of impeachable complaints
(1) If the Chairperson is satisfied that, in the event of a valid complaint being established, it is likely to lead to a finding by

the Commission that the respondent suffers from an incapacity, is grossly incompetent or is guilty of gross misconduct, as
envisaged in section 14 (4) (a), the Chairperson must-

(a) refer the complaint to the Committee in order to consider whether it should recommend to the Commission that the
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complaint should be investigated and reported on by a Tribunal; and
(b) in writing, inform the respondent of the complaint.

(2) If a complaint is referred to the Committee in terms of subsection (1) or section 15 (1) (b) or section 17 (4) (c) or 17
(5) (c) (iii), the Chairperson must determine a time and a place for the Committee to meet in order to consider a
recommendation envisaged in subsection (1) (a), and must inform the complainant and the respondent in writing that he or she
may-

(a) submit a written representation for consideration by the Committee at that meeting; and
(b) with the leave of the Chairperson, address the Committee at that meeting.

(3) For the purpose of a meeting referred to in subsection (2), the Committee may request such further information from the
complainant or any other person as it deems fit.

(4) At the meeting referred to in subsection (2), the Committee must consider whether the complaint, if established, will
prima facie indicate incapacity, gross incompetence or gross misconduct by the respondent, whereupon the Committee may-

(3) refer the complaint to the Chairperson for an inquiry referred to in section 17 (2); or
(b) recommend to the Commission that the complaint should be investigated by a Tribunal.

(5) The Committee must inform the corrplainant, the respondent and the Commission in writing of any decision envisaged in
subsection (4) and the reasons therefore.

(6) A meeting referred to in subsection (2) must be attended by at least three members of the Committee.
[5. 16 inserted by ii of Act 20 of 2008 (wef 1 June 2010).]

17 Inquiry into serious, non-impeacha ble complaints by Chairperson or member of Committee
(1) If-

(a) the Chairperson is satisfied that, in the event of a valid complaint being established, the appropriate remedial
action will be limited to one or more of the steps envisaged in subsection (8); or

(b) a complaint is referred to the Chairperson in terms of section 15 (1) (b) or section 16 (4) (a), or section 18 (4) (a)
(ii), the Chairperson or a member of the Committee designated by the Chairperson must inquire into the complaint in
order to determine the merits of the complaint.

(2) Any inquiry contemplated in this section must be conducted in an inquisitorial manner and there is no onus on any
person to prove or to disprove any fact during such investigation.

(3) For the purpose of an inquiry referred to in subsection (2), the Chairperson or member concemed-
(a) must invite the respondent to respond in writing or in any other manner specified, and within a specified period, to

the allegations;
(b) may obtain, in the manner that he or she deems appropriate, any other information which may be relevant to the

complaint; and
(c) must invite the complainant to comment on any information so obtained, and on the response of the respondent,

within a specified period.
(4) If, pursuant to the steps referred to in subsection (3), the Chairperson or member concerned is satisfied that there is no

reasonable likelihood that a formal hearing on the matter will contribute to determining the merits of the complaint, he or she
must, on the strength of the information obtained by him or her in terms of subsection (3)—

(a) dismiss the complaint;
(b) find that the corrplaint has been established and that the respondent has behaved in a manner which is

unbecoming of a judge, and impose any of the remedial steps referred to in subsection (8) on the respondent; or
(c) recommend to the Committee, to recommend to the Commission that the complaint should be investigated by a

Tribunal.
(5) (a) If, pursuant to the steps referred to in subsection (3), the Chairperson or member concerned is of the opinion that a

formal hearing is required in order to determine the merits of the complaint, he or she must determine a time and a place for a
formal hearing and written notice of the hearing must, within a reasonable period before the date so determined, be given to
the respondent and the complainant.

(b) For purposes of a formal hearing contemplated in paragraph (a)-
(i) the Chairperson or member concerned has all the powers of a Tribunal; and

(ii) the provisions of sections 24, 26, 27, 28, 29, 30, 31 and 32 are applicable with the changes required by the
context.

(c) Upon the conclusion of a formal hearing the Chairperson or member concerned must record his or her findings of fact,
including the cogency and sufficiency of the evidence and the demeanour and credibility of any witness, and his or her finding
as to the merits of the complaint, and-

(i) dismiss the complaint;
(ii) find that the complaint has been established and that the respondent has behaved in a manner which is

unbecoming of a judge, and impose any of the remedial steps referred to in subsection (8) on the respondent; or
(iii) recommend to the Committee, to recommend to the Commission that the complaint should be investigated by a

Tribunal.
(6) The Chairperson or member concerned must in writing inform the Committee, the complainant and the respondent of-

(a) a dismissal contemplated in subsection (4) (a) or (5) (c) (i); or
(b) any finding and remedial steps contemplated in subsection (4) (b) or (5) (c) (ii); or
(c) any recommendation contemplated in subsection 4 (c) or (5) (c) (iii),

and the reasons therefor.
(7) (a) A complainant who is dissatisfied with a decision to dismiss a complaint in terms of subsection (4) (a) or (5) (c) (i)

may, within one month after receiving notice of that decision, appeal to the Committee in writing against that decision,
specifying the grounds for the appeal.

(b) A respondent who is dissatisfied with any finding or remedial steps contemplated in subsection (4) (b) or (5) (c) (ii)
may, within one month after receiving notice of that finding and remedial steps, appeal to the Committee in writing against
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that finding or remedial steps or both such finding and remedial steps, specifying the grounds for the appeal.
(8) Any one or a combination of the following remedial steps may be imposed in respect of a respondent:

(a) Apologising to the complainant, in a manner specified.
(b) A reprimand.
(c) A written warning.
(d) Any form of compensation.
(e) Subject to subsection (9), appropriate counselling.
(f) Subject to subsection (9), attendance of a specific training course.
(9) Subject to subsection (9), any other appropriate corrective measure.

(9) The state shall not be responsible for any expenditure incurred as a result of, or associated with, any remedy referred to
in subsection (8) (e), (f) or (9), unless such remedy was selected from a list of approved remedies or services compiled from
time to time by the Minister, after consultation with the Chief Justice, and then only to the extent set out in that list.

[5. 17 inserted by L9. of Act 20 of 2008 (wef 1 June 2010).]

18 Consideration of appeal by Committee
(1) The Committee must consider an appeal referred to in section 15 (5) or 17 (7) at a meeting determined by the

Chairperson, and the Chairperson must inform the complainant and the respondent in writing—
(a) of the time and place of the meeting; and
(b) that they may submit written representations within a specified period for consideration by the Committee.

(2) (a) A meeting referred to in subsection (1) must, subject to paragraph (c), be attended by at least three members of
the Committee and be presided over by the Chairperson, but no member who made any decision or finding, or imposed any
remedial step, that is the subject of the appeal, may participate in the consideration of the appeal.

(b) ......
[Para. (b) deleted by s. 22 of Act 42 of 2013 (wef 22 January 2014).]

(c) If any member of the Committee is for any reason unable to participate in the consideration of an appeal in terms of
this section and there are not at least three of the other members available to so participate in the appeal, the Chief Justice
may appoint any judge as a temporary member of the Committee for the purpose of the consideration of such an appeal.

(3) At the meeting referred to in subsection (1), the Committee must consider-
(a) the reasons for-

(i) the dismissal against which the appeal is brought, as contemplated in section 15 (4) (a) or 17 (6) (a); or
(ii) the finding or remedial steps, or the finding and the remedial steps, as the case may be, against which the

appeal is brought, as contemplated in section 17 (6) (b);
(b) the grounds for the appeal, as contemplated in section 15 (5) or 17 (7) (a) or (b), as the case may be;
(c) any representations submitted in terms of subsection (1) (b); and
(d) such further written or oral argument, if any, as may be requested by the Committee.

(4) After consideration of an appeal in terms of subsection (3), the Committee must-
(a) in the case of an appeal against a dismissal of a complaint as contemplated in section 15 (4) (a)-

(i) confirm the dismissal;
(ii) set aside the dismissal and refer the complaint to the Chairperson for an inquiry in terms of section 17; or

(iii) set aside the dismissal and recommend to the Commission that the complaint should be investigated by a
Tribunal in terms of section 19;

(b) in the case of an appeal against a disrrissal of a complaint as contemplated in section 17 (7) (a)-
(i) confirm the dismissal;

(ii) set aside the dismissal, and find that the complaint has been established and that the respondent has
behaved in a manner which is unbecoming of a judge, and impose any of the remedial steps referred to in
section 17 (8) on the respondent; or

(iii) set aside the dismissal and recommend to the Commission that the complaint should be investigated by a
Tribunal in terms of section 19; or

(c) in the case of an appeal against a finding or remedial steps, or a finding and remedial steps as contemplated in
section 17 (7) (b)—

(i) set aside the decision concerned; or
(ii) confirm the decision or set aside the decision concerned and substitute it with an appropriate decision,

with or without any amendment of the remedial steps imposed, if applicable; or
(iii) set aside the decision and recommend to the Commission that the complaint should be investigated by a

Tribunal in terrrs of section 19.
(5) The Committee must in writing inform the complainant and the respondent of its decision in terms of subsection (4) and

the reasons therefore.
[5. 18 inserted by ofmmm (wef 1 June 2010).]

Part IV
Request to appoint Tribunal and consideration of Tribunal report by Commission (55 19-20)

[Part IV inserted by of Act 20 of 2008(wef 1 June 2010).]

19 Commission to request appointment of Tribunal

(1) Whenever it appears to the Commission-
(a) on account of a recommendation by the Committee in terms of section 16(4) (b) or 18 (4) (a) (iii), (b) (iii) or (c)

(iii); or
(b) on any other grounds, that there are reasonable grounds to suspect that a judge—

(i) is suffering from an incapacity;
(ii) is grossly incompetent; or
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(iii) is guilty of gross misconduct,

as contemplated in section 177 (1) (a) of the Constitution, the Commission must request the Chief Justice to appoint a
Tribunal in terms of section 21.

(2) The Commission must in writing state the allegations, including any other relevant information, in respect of which the
Tribunal must investigate and report.

(3) The Commission must, unless it is acting on a recommendation referred to in section 16 (4) (b) or 18 (4) (a) (iii), (b) (iii)
or (c) (iii), before it requests the appointment of a Tribunal, inform the respondent, and, if applicable, the complainant, that it
is considering to make that request and invite the respondent, and, if applicable, the complainant, to comment in writing on
the fact that the Commission is considering to so request.

[Sub-s. (3) substituted by s. 23 of Act 42 of 2013 (wef 22 January 2014).]

(4) Whenever the Commission requests the appointment of a Tribunal in tonne of subsection (1), the Commission must
forthwith in writing-

(a) inform the President that it has so requested; and
(b) advise the President as to-

(i) the desirability of suspending the respondent in terms of section 177 (3) of the Constitution; and
(ii) if applicable, any conditions that should be applicable in respect of such suspension.

[5. 19 inserted by u of Act 20 of 2008 (wef 1 June 2010).]

20 Commission to consider report and make ndings
(1) The Commission must consider the report of a Tribunal at a meeting [d]etermined by the Chairperson, and the

Commission must inform the respondent and, if applicable, the complainant, in writing—
(a) of the time and place of the meeting; and
(b) that he or she may submit written representations within a specified period for consideration by the Commission.

(2) At the meeting referred to in subsection (1) the Commission must consider-
(a) the report concerned; and
(b) any representations submitted in terms of subsection (1) (b).

(3) After consideration of a report and any applicable representations in tenns of subsection (2), the Commission must make
a finding as to whether the respondent-

(a) is suffering from an incapacity;
(b) is grossly incompetent; or
(c) is guilty of gross misconduct.

(4) If the Commission finds that the respondent is suffering from an incapacity, is grossly incompetent or is guilty of gross
misconduct, the Commission must submit that finding, together with the reasons therefore and a copy of the report, including
any relevant material, of the Tribunal, to the Speaker of the National Assembly.

(5) If the Commission, after consideration of a report and any applicable representations in terms of subsection (2) finds
that the respondent-

(a) is not grossly incompetent, but that there is sufficient cause for the respondent to attend a specific training or
counselling course or be subjected to any other appropriate corrective measure, the Commission may make a
finding that the respondent must attend such a course or be subjected to such measure; or

(b) is guilty of a degree of misconduct not amounting to gross misconduct, the Commission may, subject to section 17
(9), impose any one or a combination of the remedial steps referred to in section 17 (8)

(6) The Commission must in writing inform the respondent in respect of whom a finding referred to in subsection (4) or (5) is
made, and, if applicable, the complainant, of that finding and the reasons therefore.

[5. 20 inserted by LS; of Act 20 of 2098 (wef 1 June 2010).]

CHAPTER 3
JUDICIAL CONDUCT TRIBUNALS (55 21-34)

[Chapter 3 inserted byL‘L-l of Act 20 of 2008 (wef 1 June 2010).]

Part 1
Introductory provisions (55 21-25)

[Part 1 inserted by Q of Act 29 of 2999 (wef 1 June 2010).]

21 Appointment of Tribunal
(1) The Chief Justice must appoint a Judicial Conduct Tribunal, whenever requested to do so by the Corrrnission.
(2) The Chief Justice must, after consultation with the Minister, designate a place in the Republic as the seat of each

Tribunal established in terms of this Act, but a Tribunal may sit at any place for the purpose of a hearing or of deliberating.
(3) Before appointing any judge to a Tribunal, the Chief Justice must consult with the head of the court on which that judge

serves.
(4) Upon appointing a Tribunal, the Chief Justice must give written notice of the composition, terrrs of reference, and seat

of the Tribunal, and the date by which the Tribunal is to commence proceedings, to—
(a) the members of the Tribunal
(b) the Minister;
(c) the respondent; and
(d) the complainant.

(5) The Chief Justice-
(a) must delegate the functions assigned to the Chief Justice in terms of this Part or section 10 (2) to the Deputy

Chief Justice, if the Chief Justice-
(i) is the respondent; or

(ii) is personally implicated in the allegations against a judicial officer; and
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(b) may delegate any of the functions assigned to the Chief Justice in terms of this Part or section 29 (2) to the
Deputy Chief Justice, in any other case.

[5. 21 inserted by Q of Act 20 of 2098 (wef 1 June 2010).]

22 Composition of Tribunal
(1) A Tribunal comprises-

(a) two judges, one of whom must be designated by the Chief Justice as the Tribunal President; and
(b) one person whose name appears on the list maintained in terms of section 23 (1).

(2) At least one member of every Tribunal must be a woman.
(3) If a vacancy arises among the members of a Tribunal, or if a member of a Tribunal for any reason becomes unable to

continue to serve on the Tribunal, and-
(a) there are at least two members remaining on the Tribunal, the Tribunal must continue its functions; or
(b) in any other case—

(i) the Tribunal is dissolved;
(ii) the Chief Justice must appoint a new Tribunal; and

(iii) any evidence gathered by or submitted to the former Tribunal, and any record kept by the former Tribunal,
may be considered by the new Tribunal.

[5. 22 inserted by ;_9 of Act 20 of 2008 (wef 1 June 2010).]

23 Non-judicial members of tribunals

(1) The Executive Secretary must, in the prescribed manner and form, establish and maintain a list of persons who are not
judicial officers and who have been approved by the Chief Justice, acting with the concurrence of the Minister, as being
suitable to serve on Tribunals in terms of section 22 (1) (b).

(2) The Minister, in consultation with the Cabinet member responsible for finance, may by notice in the Gazette prescribe a
tariff of allowances to be paid for service as a member of a Tribunal to a person appointed in terms of section 22 (1) (b).

[S. 23 inserted by Q of Act 20 of 2998 (wef 1 June 2010).]

24 Tribunal investigative and administrative support

(1) The President of a Tribunal may, after consulting the Minister and the National Director of Public Prosecutions, appoint a
member of the National Prosecuting Authority to collect evidence on behalf of the Tribunal, and to adduce evidence at a
heanng.

(2) The Executive Secretary in the Office of the Chief Justice must assign such other employees of the Office to the
Tribunal as may be necessary to assist the Tribunal in the performance of its functions.

[5. 24 inserted by Q of Ag: 2;] of 2008 (wef 1 June 2010).]

25 Rules and procedure
(1) The Chief Justice must make rules regulating procedures before a Tribunal.
(2) Rules made under subsection (1)—

(a) are applicable to all Tribunals;
(b) may be amended or repealed at any time;
(c) must be tabled in Parliament by the Minister before publication in the Gazette; and
((1) must be published in the Gazette.

(3) The first rules made under this section must be made within six months from the date of the commencement of this
section.

(4) Subject to this Act, a Tribunal has the power to regulate and protect its own proceedings.
[5. 25 inserted by L2 of Act 20 of 2008 (wef 1 June 2010).]

Part 2
Hearings of Tribunal (55 26-33)

[Part 2 inserted by 54 of Act 20 of 2008 (wef 1 June 2010).]

26 Objects and nature of Tribunal

(1) The objects of a Tribunal are—
(a) to inquire into allegations of incapacity, gross incompetence or gross misconduct against a judge, as contemplated

in section 177 of the Constitution, by-
(i) collecting evidence;

(ii) conducting a towel hearing;
(iii) making findings of fact; and
(iv) making a determination on the merits of the allegations; and

(b) to submit a report containing its findings to the Judicial Service Con'rnission.
(2) A Tribunal conducts its inquiry in an inquisitorial manner and there is no onus on any person to prove or to disprove any

fact before a Tribunal.

(3) When considering the merits of any allegations against a judge, the Tribunal must make its determination on a balance
of probabilities.

(4) A Tribunal must keep a record of its proceedings.
[5. 26 inserted by of Act 20 of 2008 (wef 1 June 2010).]

27 Hearing to begin and be concluded without unreasonable delay

(1) In the interests of protecting and enhancing the dignity and effectiveness of the judiciary and the courts, a Tribunal
must-
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(a) as soon as reasonably practicable after its appointment, determine a date, time and place for conducting a hearing
in respect of the allegations referred to it; and

(b) conclude the hearing without unreasonable delay.

(2) Subject to subsection (1) (b), a Tribunal may adjourn its proceedings at any time, to any date, time and place.
[5. 27' inserted by Q of Act 20 of 2008 (wef 1 June 2010).]

28 Involvement of judicial of cer whose conduct is subject of hearing
(1) Notice of a hearing must be served on the respondent within a reasonable period before the date set for that hearing.
(2) The respondent is entitled to attend the hearing and to be assisted by a legal representative, but the Tribunal may

begin or continue a hearing, in whole or in part, in the absence of the respondent, or the respondent's legal representative, or
both of them, if the Tribunal is satisfied that the respondent was properly informed of the hearing.

(3) The respondent is entitled—
(a) to give and adduce evidence;
([3) to call witnesses, and to cross-examine any witness;
(c) to have access to any books, documents or other objects produced in evidence; and
(e)[sic] to make a submission to the Tribunal before the conclusion of the hearing.

[5. 28 inserted by s. 9 of Act 20 of 2008_(wef 1 June 2010).]

29 Attendance at hearing and disclosure of evidence
(1) A hearing of a Tribunal may be attended only by-

(a) the respondent;
(b) the respondent's legal representative, if one has been appointed;
(c) any person who lodged a formal complaint against the respondent, if that complaint is related to the hearing;
(d) the legal representative of each person contemplated in paragraph (c);
(e) any person subpoenaed in terms of section 30, or called as a witness by the respondent, each of whom may

attend-
(i) with or without a legal representative; and

(ii) only for the period that person is required by the Tribunal;
(f) any person contemplated in section 24 (2), if that person's presence is required by the Tribunal; and
(9) any other person whose presence the Tribunal considers to be necessary or expedient.

(2) Subject to sections 32 and 33, a person may not disclose to any other person the contents of a book, document or
other object in the possession of a Tribunal or the record of any evidence given before a Tribunal, except to the extent that
the Tribunal President, in consultation with the Chief Justice, detemiines otherwise.

(3) (a) Notwithstanding subsection (1), the Tribunal President may, if it is in the public interest and for the purposes of
transparency, determine that all or any part of a hearing of a Tribunal must be held in public.

(b) A determination contemplated in paragraph (a) must be made in consultation with the Chief Justice.
(c) Subsection (2) does not apply if a determination is made under paragraph (a), but the Tribunal President may prohibit

the publication of any information or document placed before the Tribunal if that publication is not in the public interest.
[5. 29 inserted by u of Act 20 of 2,008 (wef 1 June 2010).]

30 Tribunal may subpoena witnesses
A Tribunal may subpoena any person to appear before it in person at a hearing and-

(a) to produce any book, document, statement or object relating to the hearing; and
(b) to answer questions under oath or affirmation.

[5. 30 inserted by s. 9 of Act 29 9122008 (wef 1 June 2010).]

31 Evidence to be given under oath or af rmation
(1) No person may testify before, or be questioned by, a Tribunal unless the oath or affirmation that is usually administered

or accepted in a court of law, has been administered to or accepted from that person by the Tribunal or, if evidence is to be
given by such person through an interpreter, by the Tribunal through the interpreter.

(2) An oath or affirmation administered to or accepted from a person in terms of subsection (1) remains binding on that
person until the Tribunal has concluded the hearing or finally excused that person.

(3) A person giving evidence at a hearing of the tribunal must answer any relevant question.
(4) A tribunal may order a person giving evidence to answer any question, or to produce any article or document, even if it

is self-incriminating to do so.
(5) A self-incriminating answer given or statement made by a person giving evidence to a Tribunal in tenns of this Act is

inadmissible as evidence against that person in any criminal proceedings against that person instituted in any court, except in
criminal proceedings for perjury, or in which that person is tried for an offence contemplated in section 34 (1) (b), and then
such an answer or statement is admissible only to the extent that it is relevant to prove the offence charged.

[5. 31 inserted by Q of Act 2Q 9f ZQQE (wef 1 June 2010).]

32 Evidence disclosing offence
If the Tribunal is of the opinion that evidence before the Tribunal discloses the commission of an offence by the respondent,

the Tribunal President must notify the National Director of Public Prosecutions accordingly during or after the hearing and
cause a copy of the record or the relevant part of the record in question to be submitted to the National Director of Public
Prosecutions.

[5. 32 inserted by s. 9 of Act 20 of 2993 (wef 1 June 2010).]

33 Findings and report
(1) Upon the conclusion of a hearing, the Tribunal must-
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(a) record its findings of fact, including the cogency and sufficiency of the evidence and the demeanour and credibility
of any witness, and its findings as to the merits of the allegations in question; and

(1:) submit a report to the Judicial Service Commission, containing-
(i) its findings and the reasons for them;

(ii) a copy of the record of the hearing; and
(iii) all other relevant documents.

(2) The Tribunal must submit a copy of its report, and all other relevant documents, to the Chief Justice for safekeeping.
[5. 33 inserted by of Act 20 of 2008 (wef 1 June 2010).]

Part 3
Offences relating to Tribunals (s 34)

[Part 3 inserted by Q of Act 20 gf 2008 (wef 1 June 2010).]

34 Offences
(1) A person is guilty of an offence in terms of this Act if the person-

(a) having been subpoenaed in terms of section 30 to appear before a Tribunal, fails without reasonable excuse to-
(i) attend a hearing of a Tribunal;

(ii) remain in attendance until excused by the Tribunal; or
(iii) produce any book, document, statement or object relating to the hearing which he or she has been

subpoenaed to produce;
[Para. (a) amended by s. 24 of Act 42 of 2019 (wef 22 January 2014).]

(0) having taken an oath or affimiation as a witness-
(i) refuses to answer a question; or

(ii) knowingly provides false infom'iation to the Tribunal;
(c) wilfully hinders or obstructs a Tribunal in the performance of its functions; or
(:1) other than as contemplated in section 29 (2), or in the performance of a function in terms of this Act, wilfully or

negligently discloses to any other person the contents of a book, document or other object in the possession of a
Tribunal or the record of any evidence given before a Tribunal.

(2) Any person who is convicted of an offence in terms of this Act is liable to a fine or to imprisonment for a period not
exceeding five years.

[5. 34 inserted by s. 9 of Act 20 of 2008 (wef 1 June 2010).]

CHAPTER4
MISCELLANEOUS PROVISIONS (55 35-38)

[Chapter 4 inserted bys._9 of Act 29 of 9008 (wef 1 June 2010).]

35 Regulations

(1) The Minister-
(a) must make the regulations required to be made in terms of section 13 of this Act;
(b) may make regulations regarding any matter that may be necessary or expedient to prescribe regarding-

(i) the finances and financial management and accountability of the Commission and Office of the Registrar of
Judges Registrable Interests;

(ii) the manner in which a judge may apply for written consent of the Minister as contemplated in section 11
(1) and (2); and

(iii) the administration and functioning of the Commission or Conduct Committee, the Secretariat of the
Commission, or any other aspect of this Act; and

(c) may, in consultation with the Cabinet member responsible for finance, make regulations regarding travelling,
subsistence and other expenses and allowances payable to a person who was subpoenaed as a witness and
attends a hearing of the Conduct Committee or a Tribunal.

[Sub-s. (1) substituted by s. 25 of Act 42 of 2013 (wef 22 January 2014).]

(2) Any regulation made under this section must be tabled in Parliament before publication thereof in the Gazette.
[5. 35 inserted by s._9_ of Act 20 of 2008 (wef 1 June 2010).]

36 Finances and accountability
(1) Expenditure in connection with the administration and functioning of the Commission must be defrayed from monies

appropriated by Parliament for this purpose to the Office of the Chief Justice vote (hereinafter referred to as the Departmental
vote) in terms of the Public Finance Management Act, 1999 (Act 1 of 1999).

[Sub—s. (1) substituted by s. 5 (a) of Act 24 of 2015 (wef 1 August 2015).]

(2) Monies appropriated by Parliament for this purpose-
(a) constitute earmarked funds on the Departmental vote; and
(b) may not be used by the Office of the Chief Justice for any other purpose, without the approval of Treasury and the

Chief Justice as Chairperson of the Commission.
[Para. (b) substituted by s. 5 (b) of Act 24 of 2019 (wef 1 August 2016).]

(3) The Minister must consult with the Chief Justice on the funds required for the administration and functioning of the
Commission, as part of the budgetary process of departments of state, in the manner prescribed.

(4) Subject to the Public Finance Management Act, 1999 (M999), the Secretary-General of the Office of the Chief
Justice-

(a) is charged with the responsibility of accounting for monies received or paid out for or on account of the
administration and functioning of the Comission; and

(b) must cause the necessary accounting and other related records to be kept, which records must be audited by the
Auditor-General.

[Sub-s. (4) amended by s. 5 (c) of Act 24 of 2915 (wef 1 August 2016).]
[5. 36 inserted by 5.9 of Act 20 of 2999 (wef 1 June 2010).]
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37 Secretariat of Commission

(1) The Executive Secretary in the Office of the Chief Justice must assign an appropriate number of personnel, one of whom
must be designated as the Secretary of the Commission, from the staff in the Office of the Chief Justice to provide
administrative support to the Comrission.

(2) Subject to section 36, the Secretary of the Commission, under the supervision, control and direction of the Executive
Secretary, must-

(a) provide secretarial and administrative services to the Corrmission, the Committee and any Tribunal;
(b) cause all records of matters dealt with by the Commission in terms of this Act to be safeguarded;
(c) maintain a register of all complaints dealt with in terms of Chapter 2;
(d) perform such functions as may from time to time be prescribed; and
(e) generally, perform such secretarial and administrative tasks related to the work of the Commission, Committee or

any Tribunal, as may from tirre to time be directed by the Chief Justice.
(3) Subject to section 36, the Registrar of Judges' Registrable Interests, under the supervision, control and direction of the

Chief Justice, must-
(a) maintain the Register of Judges' Registrable Interests;
(b) cause all records of matters dealt in relation to the Register in terms of this Act to be safeguarded;
(c) perform such functions as may from time to time be prescribed; and
((1) generally, perform such secretarial and administrative tasks related to maintenance of the Register, as may from

time to time be directed by the Chief Justice.
[5. 37 inserted by Q of Act 20 of 2008 (wef 1 June 2010).]

38 Protection of con dential information

(1) No person, including any member of the Commission, Committee, or any Tribunal, or Secretariat of the Commission, or
Registrar or his or her staff, may disclose any confidential information or confidential document obtained by that person in the
performance of his or her functions in terms of this Act, except-

(a) to the extent to which it may be necessary for the proper administration of any provision of this Act;
(b) to any person who of necessity requires it for the perfomwance of any function in terms of this Act;
(c) when required to do so by order of a court of law; or
(d) with the written permission of the Chief Justice.

(2) Any person who contravenes a provision of subsection (1) is guilty of an offence and liable on conviction to a fine or to
imprisonment for a period not exceeding five years.

(3) Every member of the Commission, the Committee, any Tribunal and every member of the secretariat of the Commission
and Office of the Registrar must, in the prescribed rnanner—

(a) before assuming office or duty; or
(b) if he or she is holding such office on the date of the commencement of this section,

make and subscribe to an affimtion of secrecy in the following form:
'I, ................................... solemnly declare:
(a) I have taken cognizance of the provisions of section 38 (1) and (2) of the Judicial Service Commission Act, 1994.
(b) I understand that I may not disclose any confidential information or document obtained by me in the performance

of my functions in terms of that Act, except in accordance with the provisions of section 38 (1) of the Act.
(c) I am fully aware of the serious consequences which may follow any breach or contravention of the above-

mentioned provisions. (Signature)‘.
(4) Any person who wilfully or negligently in any manner discloses any confidential information that came to his or her

knowledge by means of a person who conveyed that information in contravention of subsection (1) is guilty of an offence and
liable on conviction to a fine or to imprisonment not exceeding a period of five years.

[8. 38 inserted by £3 of Act 20 of 2008 (wef 1 June 2010).]

39 Short title
This Act shall be called the Judicial Service Commission Act, 1994.

[5. 39, previously 5. 7, renumbered by s. 9 of Act 20 of zoos (wef 1 June 2010).]
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ACT
To provide a legislative framework for the transformation and restructuring of the legal profession in line with
constitutional imperatives so as to facilitate and enhance an independent legal profession that broadly re ects the
diversity and demographics of the Republic; to provide for the establishment, powers and functions of a single South
African Legal Practice Council and Provincial Councils in order to regulate the affairs of legal practitioners and to set
norms and standards; to provide for the admission and enrolment of legal practitioners; to regulate the professional
conduct of legal practitioners so as to ensure accountable conduct; to provide for the establishment of an Of ce of a
Legal Services Ombud and for the appointment, powers and functions of a Legal Services Ombud; to provide for a
Legal Practitioners' Fidelity Fund and a Board of Control for the Fidelity Fund; to provide for the establishment,
powers and functions of a National Forum on the Legal Profession; and to provide for matters connected therewith.

Preamble

WHEREAS section 22 of the Bill of Rights of the Constitution establishes the right to freedom of trade, occupation and
profession, and provides that the practice of a trade, occupation or profession may be regulated by law;

AND BEARING IN MIND THAT-
- the legal profession is regulated by different laws which apply in different parts of the Republic and, as a result

thereof, is fragmented and divided;
- access to legal services is not a reality for most South Africans;
- the legal profession is not broadly representative of the demographics of South Africa;
. opportunities for entry into the legal profession are restricted in tem of the current legislative frarrework;
AND IN ORDER TO-
. provide a legislative framework for the transformation and restructuring of the legal profession into a profession which
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is broadly representative of the Republic's demographics under a single regulatory body;
. ensure that the values underpinning the Constitution are embraced and that the rule of law is upheld;
. ensure that legal services are accessible;
. regulate the legal profession, in the public interest, by means of a single statute;
. remove any unnecessary or artificial barriers for entry into the legal profession;
. strengthen the independence of the legal profession; and
. ensure the accountability of the legal profession to the public.

Parliament of the Republic of South Africa enacts as follows:—
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LAWS REPEALED 0R AMENDED BY SECTION 119

CHAPTER 1
DEFINITIONS, APPLICATION AND PURPOSE OF ACT (SS 1-3)

1 De nitions

In this Act, unless the context otherwise indicates-
'Admission of Advocates Act' means the Admission of Advocates Act, 1964 (Ag; Z gf 1964);
'advocate' means a legal practitioner who is admitted and enrolled as such under this Act;
'appeal tribunal' means an appeal tribunal established in terms of section 41;
'assessment' means the process under which it is determined whether a candidate legal practitioner has successfully

attained the level of competence referred to in section 28;
'attorney' means a legal practitioner who is admitted and enrolled as such under this Act;
'Attorneys Act' means the Attorneys Act, 1979 (Act 53 of 1979);
'Auditor-General' means the person appointed as the Auditor-General in terms of section 193 of the Constitution;
'bank' means a bank as defined in section 1 of the Banks Act, 1990 (Act 94 of 1999), and registered, otherwise than

provisionally, or regarded as having been registered as a bank in terrrs of Chapter III of that Act;
'Board' means the Legal Practitioners' Fidelity Fund Board established in terms of section 61;
'candidate attorney' means a person undergoing practical vocational training with a view to being admitted and enrolled

as an attorney;
'candidate legal practitioner' means a person undergoing practical vocational training, either as a candidate attorney

or as a pupil;
'code of conduct' means a written code setting out rules and standards relating to ethics, conduct and practice for
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legal practitioners and its enforcement through the Council and its structures, which may contain different provisions for
advocates and attorneys and different provisions for different categories of legal practitioners;

'Constitution' means the Constitution of the Republic of South Africa, 1996;
'conveyancer' means any practising attorney who is admitted and enrolled to practise as a conveyancer in terms of this

Act;
'Council' means the South African Legal Practice Council established in terms of section 4;
'court' means any court in the Republic as defined in section 166 of the Constitution;
'Department' means the Department of Justice and Constitutional Development;
'disciplinary body' means-
(a) an investigating con'imittee;
(b) a disciplinary committee; or
(c) an appeal tribunal, as the case may be;

'Director-General' means the Director-General of the Department;
'Fidelity Fund certi cate' means the certificate referred to in section 85;
' nancial year' means the financial year of the Fund referred to in section 59;
'Fund' means the Legal Practitioners' Fidelity Fund referred to in section 53;
'High Court' means the High Court of South Africa established by section 6 of the Superior Courts Act, (Act 10 of 2013),

or, if the context indicates otherwise, the Division thereof having jurisdiction;
'justice centre' means an office of Legal Aid South Africa and includes a satellite office;
'law clinic' means a law clinic referred to in section 34 (8);
'Legal Aid South Africa' means the Legal Aid Board established in terms of section 2 of the Legal Aid Act, 1969 (Act 22

of 1969);
'legal practitioner' means an advocate or attorney admitted and enrolled as such in terms of sections 24 and 30,

respectively;
'LLB degree' means a Bachelor of Laws, also referred to as a degree of baccalaureus legum, referred to in section 26;
'magistrates' court' means a regional court or a district court established in terms of the Magistrates' Courts Act, 1944

(Act 32 of 1944);
'Minister' means the Minister of Justice and Constitutional Development;
'notary' means any practising attorney who is admitted and enrolled to practise as a notary in terms of this Act;
'Ombud' means the person appointed by the President as a Legal Services Ombud in terms of section 47;
'practical vocational training' means training required in tem's of this Act to qualify as a candidate attorney or pupil in

order to be admitted and enrolled as an attorney or advocate;
'prescribed' means prescribed by regulation and 'prescribe' has a corresponding meaning;
'Provincial Council' means a Provincial Council established in tem of section 23;
'pupil‘ means a person undergoing practical vocational training with a view to being admitted and enrolled as an

advocate;
'Republic' means the Republic of South Africa;
'Roll' means the Roll of Legal Practitioners referred to in section 30 (3);
'rules'-
(a) means the rules of the Council;
(b) for the purposes of sections 48 (3) (a) and (d) and 52 (1), means the rules of the Legal Services Ombud; and
(c) for the purposes of sections 63 (1) (e) and (f), means the rules of the Board;

'South African Human Rights Commission' means the South African Human Rights Commission referred to in Chapter 9
of the Constitution;

'state advocate' means a person who has been admitted and enrolled as an advocate in ten'ns of this Act, and who is
appointed by the National Prosecuting Authority of South Africa as a state advocate in terms of the National Prosecuting
Authority Act, 1998 (Act 32 of 1998);

'state attorney' means a person who has been admitted and enrolled as an attorney in tenns of this Act, and who is
appointed as a state attorney in tenns of the State Attorney Act, 1957 (Act 56 of 1957 ;

'this Act' includes any regulation, rule or notice made or issued in terms of this Act; and
‘trust account practice' means a practice conducted by-
(a) one or more attorneys who are; or
(b) an advocate referred to in section 34 (2) (b) who is, in tenns of this Act, required to hold a Fidelity Fund

certificate.

2 Application of Act
This Act is applicable to all legal practitioners and all candidate legal practitioners.

3 Purpose of Act
The purpose of this Act is to-

(a) provide a legislative framework for the transformation and restructuring of the legal profession that embraces the
values underpinning the Constitution and ensures that the rule of law is upheld;

(b) broaden access to justice by putting in place-
(i) a mechanism to determine fees chargeable by legal practitioners for legal services rendered that are within

the reach of the citizenry;
(ii) measures to provide for the rendering of community service by candidate legal practitioners and practising

legal practitioners; and
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(C)

(d)
(e)
(f)

(9)

(iii) measures that provide equal opportunities for all aspirant legal practitioners in order to have a legal
profession that broadly reflects the demographics of the Republic;

create a single unified statutory body to regulate the affairs of all legal practitioners and all candidate legal
practitioners in pursuit of the goal of an accountable, efficient and independent legal profession;
protect and promote the public interest;
provide for the establishment of an Office of Legal Services Ombud;
provide a fair, effective, efficient and transparent procedure for the resolution of complaints against legal
practitioners and candidate legal practitioners; and
create a framework for the—

(i) development and maintenance of appropriate professional and ethical norms and standards for the
rendering of legal services by legal practitioners and candidate legal practitioners;

(ii) regulation of the admission and enrolment of legal practitioners; and
(iii) development of adequate training programmes for legal practitioners and candidate legal practitioners.

CHAPTER 2
SOUTH AFRICAN LEGAL PRACTICE COUNCIL (55 4- 23)

[Date of commencement of Chapter 2, excluding s. 14: 31 October 2018.]

Part 1
Establishment, powers and functions ofSouth African Legai Practice Council (5's 4-14)

4 Establishment of Council

The South African Legal Practice Council is hereby established as a body corporate with full legal capacity, and exercises
jurisdiction over all legal practitioners and candidate legal practitioners as contemplated in this Act when section 120 (4)
comes into operation.

[8. 4 substituted by s. 1 of Act 16 of 2017 (wef 18 January 2018).]
[Date of commencement of s. 4: 31 October 2018.]

5 Objects of Council
The objects of the Council are to-

(a)

(b)

(C)
(d)
(a)
(f)
(9)

(h)

(i)

(D

(k)

facilitate the realisation of the goal of a transformed and restructured legal profession that is accountable, efficient
andindependent;
ensure that fees charged by legal practitioners for legal services rendered are reasonable and promote access to
legal services, thereby enhancing access to justice;
promote and protect the public interest;
regulate all legal practitioners and all candidate legal practitioners;
preserve and uphold the independence of the legal profession;
enhance and maintain the integrity and status of the legal profession;
determine, enhance and maintain appr0priate standards of professional practice and ethical conduct of all legal
practitioners and all candidate legal practitioners;
promote high standards of legal education and training, and compulsory post-qualification professional
development;
promote access to the legal profession, in pursuit of a legal profession that broadly reflects the demographics of the
Republic;
ensure accessible and sustainable training of law graduates aspiring to be admitted and enrolled as legal
practitioners;
uphold and advance the rule of law, the administration of justice, and the Constitution of the Republic; and

(I) give effect to the provisions of this Act in order to achieve the purpose of this Act, as set out in section 3.
[Date of commencement of s. 5: 31 October 2018.]

6 Powers and functions of Council

(1) (a) In order to achieve its objects referred to in section 5, and, having due regard to the Constitution, applicable
legislation and the inputs of the Ombud and Parliament, the Council may-

(i)
(ii)

(iii)

(W)
(V)

(vi)
(vii)
(viii)

(iX)
(X)

(Xi)

(xii)

(xiii)

acquire or hire movable or immovable property;
develop, hypothecate, let, sell or otherwise dispose of its movable or immovable property;
make donations and grants in support of projects related to its objects;
perform any act relating to its financial affairs as may be necessary;
institute or defend legal proceedings on behalf of the Council;
impose monetary penalties;
invest Council funds;
borrow or raise money;

insure against any risk;
delegate any of its powers and functions to its committees or Provincial Councils, subject to any conditions it may
impose, which delegation does not—

(aa) divest the Council of the power or function so delegated; and
(bb) preclude the Council from varying or setting aside any decision made under a delegation;

provide financial support to organisations or institutions providing legal education and training, including legal
education and training for purposes of compulsory post-qualification professional development, with the object of
enhancing the standards of legal services and increasing access to justice;
provide financial support to legal practitioners, organisations or institutions for the purposes of providing work-
place training opportunities for candidate legal practitioners;
provide financial support to non—profit organisations and institutions promoting access to justice for poor people;
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(xiv) pay for services rendered at the request of the Council with the object of enhancing the professional standards of
legal practitioners; and

(xv) establish, promote, administer, assist in the establishment, the promotion, or the administration of-
(aa) insurance schemes;
(bb) medical aid schemes or medical benefit schemes;
(cc) pension funds, provident funds, pension schemes or benevolent schemes,

for legal practitioners, former legal practitioners, for the employees of such legal practitioners, for the officials and
employees of the Council and for the dependents of-

(A) legal practitioners;
(B) former legal practitioners;
(C) employees of legal practitioners; and
(D) officials and employees of the Council.

[Sub-para. (xv) added by s. 2 (c) of Act 16 of 2917 (wef 18 January 2018).]
(b) In order to achieve its objects referred to in section 5, and having due regard to the Constitution, applicable

legislation and the inputs of the Ombud and Parliament, the Council must-
(i) develop norms and standards to guide the conduct of legal practitioners, candidate legal practitioners and the legal

profession; '
(ii) advise the Minister with regard to matters concerning the legal profession and legal practice;

(iii) do all things necessary for the proper and effective perfomwance of its functions or the exercise of its powers;
(iv) pay out of pocket expenses to Council members; and
(v) develop programmes in order to empower historically disadvantaged legal practitioners, as well as candidate legal

practitioners.

(2) The Council, in order to perform its functions properly-
(a) must employ an executive officer and such officials or staff as may be necessary to enable it to can-y out its

functions and determine the remuneration and other conditions of service of its officials and staff;
(b) may establish, promote, arrange, administer or assist in the establishment, promotion, arrangement or

administration of insurance, medical-aid, pension, provident or benevolent schemes for the benefit of its officials
and staff and the dependants of such officials and staff;

(c) may conclude agreements with any person or organisation for the performance of any particular act or particular
work or the rendering of particular services for the purposes of furthering the objects of the Council;

(C!) may enter into contracts in connection with the performance of its functions or the exercise of its powers;
(e) may pay an honorarium or an allowance to any person to cover expenses reasonably incurred by him or her in

connection with any act perfonned at the request of the Council or in terms of its directions on behalf of or for the
benefit of the Council and the furtherance of its objects; and

(f) may publish or cause to be published periodicals, pamphlets and other printed material for the benefit of legal
practitioners or the public.

(3) The Council must, subject to this Act-
(a) enrol a duly admitted legal practitioner as such; and
(b) keep a Roll of legal practitioners and decide on—

(i) the form of the certificates and the Roll to be kept;
(ii) the maintenance of the Roll or issuing of certificates; and

(iii) the reviewing of the Roll and the manner in which alterations may be made to the Roll.
(4) The Council must, in the rules, with regard to fees and charges which are payable to the Council, determine-

(a) application fees as provided for in this Act;
(b) annual fees, or portion thereof, in respect of a part of a year, payable to the Council by legal practitioners for

Fidelity Fund certificates: Provided that any determination made in terms of this paragraph must be made in
consultation with the Board;

(6) annual fees payable by all legal practitioners who are admitted and enrolled in terms of section 24 (1) as practising
legal practitioners;

(d) the date on which any fee is payable;
(e) the fees, or portion thereof, payable in respect of any examination conducted by the Council or on behalf of the

Council; and
(f) any other fee or charge it considers necessary, as contemplated in this Act.

(5) The Council, with regard to education in law and legal practice generally-
(a) may, subject to sections 5 and Z of the Higher Education Act, 1997 (Act 101 of 1997), conduct visits to any

educational institution which has a department, school or faculty of law;
(b) may advise the Council on Higher Education established in terms of the Higher Education Act, 1997, regarding

matters relevant to education in law, including the desirability of including in the LLB curriculum a form of
community service to be undertaken by all law students;

(c) may consult with the South African Qualifications Authority established by the National Qualifications Framework
Act, 2008 (Act 87 of 2008), or any structure established by it, to determine competency standards for the
purposes of registration;

(d) may conduct any examination for the purposes of practical vocational training;
(e) may determine, after consultation with relevant role-players and legal practitioners in general, conditions relating to

the nature and extent of continuing education and training, including compulsory post-qualification professional
development;

(f) must, in the prescribed manner, create a mechanism to—
(i) provide appropriate legal education and training, having due regard to our inherited legacy and new

constitutional dispensation; and
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(ii) offer legal education and training to aspiring and newly appointed legal practitioners, as well as continued
training for experienced legal practitioners;

(9) may accredit training institutions that offer-
(i) practical vocational training courses which contribute towards the qualification of legal practitioners and

candidate legal practitioners; and
(ii) compulsory post—qualification professional development;

(h) must report annually to the Minister on-
(i) the number of new candidate legal practitioners registered as such in tem of section 27 and the number of

new legal practitioners enrolled with the Council in tenns of section 30;
(ii) the effectiveness of the training requirements for entry into the profession;

(iii) measures adopted to enhance entry into the profession, including the remuneration of candidate legal
practitioners and continuing legal education to develop skills of legal practitioners; and

(iv) progress made on the implementation of the programmes contemplated in subsection (1) (b) (v) to
empower historically disadvantaged legal practitioners and candidate legal practitioners,

and the Council may make recommendations to the Minister regarding legislative and other interventions to improve
access to the profession and access to justice broadly and the Minister must thereupon table that report in
Parliament; and

(0 must, at the request of the Minister, advise the Minister on multi-disciplinary legal practices which the Minister may
consider for the purposes of developing policies and legislative and other interventions in respect of multi—
disciplinary legal practices.

[Date of commencement of s. 6: 31 October 2018.]

7 Composition of Council
(1) The Council consists of the following members:

(a) 16 legal practitioners, comprising of 10 practising attorneys and six practising advocates, elected in accordance
with the procedure prescribed by the Minister-

(i) in terms of section 97(1) (a) (i); or
(ii) in terms of this section, in consultation with the Council, if the procedure referred to in subparagraph (i)

requires revision after the commencement of Chapter 2;
(b) two teachers of law, one being a clean of a faculty of law at a university in the Republic and the other being a

teacher of law, designated in the prescribed manner;
(c) subject to subsection (3), three fit and proper persons designated by the Minister, who, in the opinion of the

Minister and by virtue of their knowledge and experience, are able to assist the Council in achieving its objects;
(d) one person designated by Legal Aid South Africa; and
(e) one person designated by the Board, who need not necessarily be a legal practitioner.

(2) When constituting the Council the following factors must, as far as is practicable, be taken into account:
(a) the racial and gender composition of South Africa;
(b) the objects of the Council;
(c) representation of persons with disabilities;
(d) provincial representation; and
(e) experience and knowledge of-

(i) the provision of legal services;
(ii) the principles of promoting access to justice;

(iii) legal education and training;
(iv) consumer affairs;
(v) civil and criminal proceedings and the functioning of the courts and tribunals in general;
(vi) the maintenance of professional standards of persons who provide legal services;
(vii) the handling of complaints; and
(viii) competition law.

(3) A person referred to subsection (1) (c) may not be designated as a member of the Council if he or she-
(a) is a public servant;
(b) is a member of Parliament, any provincial legislature or any municipal council; or
(c) is an office-bearer or employee of any party, movement or organisation of a party—political nature.

[Date of commencement of s. 7: 31 October 2018.]

8 Membership of Council
(1) A member of the Council must-

(a) be a South African citizen;
(b) be a fit and proper person; and
(c) subscribe to the objects of the Council.

(2) The following persons are disqualified from becoming or remaining members of the Council:
(a) An unrehabilitated insolvent;
(b) a person declared to be of unsound mind by a court of the Republic;
(c) a person who has been convicted in a court of first instance-

(i) of an offence and sentenced to more than 12 months' imprisonment without the option of a fine; or
(ii) of an offence, which involves any element of dishonesty, either in the Republic, or outside the Republic if

the conduct constituting the offence would have been an offence in the Republic, other than a conviction
for an offence committed prior to 27 April 1994 associated with political objectives: Provided that if the
person in question lodges an appeal against the conviction or sentence, he or she must be suspended from
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office by the Council as contemplated in section 12, pending the outcome of the appeal: Provided further
that he or she may be replaced by the designating body, or in the case of a member referred to in section
7 (1) (a), elected in terms of the procedure referred to in that section;

(d) a person who has been removed from office in terms of section 12; or
(e) a member of the Board or any of its committees.

[Date of commencement of s. 8: 31 October 2018.]

9 Chairperson and deputy chairperson of Council
(1) At the first meeting of the Council, the members of the Council must elect and appoint a chairperson and deputy

chairperson from among themselves.
(2) The chairperson and the deputy chairperson hold office for a period of three years from the date of their election and

may be re-elected and re-appointed for one further term, unless such chairperson or deputy chairperson resigns or ceases to
be a member of the Council.

(3) The deputy chairperson must, if the chairperson is absent or is for any reason unable to act as chairperson, perform all
the functions and exercise all the powers of the chairperson.

(4) If both the chairperson and deputy chairperson are absent from any meeting, the members present must elect a person
from among themselves to preside at that meeting and the person so presiding must, during that meeting and until the
chairperson or deputy chairperson resumes duty, perform all the functions and exercise all the powers of the chairperson.

(5) If both the chairperson and deputy chairperson have been given leave of absence, the members of the Council must
elect a person from among themselves to act as chairperson until the chairperson or deputy chairperson resumes duty or is
removed from office in terms of section 12.

(6) If the office of chairperson or deputy chairperson becomes vacant, the members of the Council must, at the first
meeting thereafter or as soon as possible thereafter, elect from among themselves a new chairperson or deputy chairperson,
as the case may be.

(7) A chairperson and deputy chairperson may vacate office as such, without relinquishing his or her membership of the
Council, unless his or her membership has been terminated in accordance with section 11.

[Date of commencement of s. 9: 31 October 2018.]

10 Term of of ce of members of Council

A member of the Council holds office for a term of three years, but may serve as a member for one further term if he or she
is again so elected or designated, as the case may be.

[Date of commencement of s. 10: 31 October 2013.]

11 Termination of of ce

(1) A person ceases to be a member of the Council when that person-
(a) is no longer eligible in terms of section B to be a member;
(b) resigns;
(c) is removed from office in terms of section 12;
(d) in the case of a legal practitioner referred to in section 7 (1) (a), ceases to be a practising legal practitioner, for

whatever reason; or
(e) is appointed as a judicial officer.

(2) A member may resign after giving at least three months' written notice to the Council, but the Council may, on good
cause shown, accept a shorter period.

[Date of commencement of s. 11: 31 October 2018.]

12 Removal from of ce

(1) The Council may remove a member of the Council from office on account of—
(a) a finding by a disciplinary committee in terms of section 40 of any serious misconduct as set out in the code of

conduct contemplated in section 36 on the part of a legal practitioner;
(b) incapacity or incompetency which, in the opinion of the Council, debars him or her from serving as a member of the

Council;
(c) absence from three consecutive meetings of the Council without the permission of the chairperson, except on good

cause shown;
(d) a request by the body which or person who elected or designated that member in terms of section 7, on good

cause shown by the body or person in question; or
(e) his or her becoming disqualified to remain as a member of the Council as contemplated in section 8 (2).

(2) If the Council has commenced proceedings for the removal of a member, it may suspend that member from office.
(3) A member who is suspended from office may not perform or exercise any of the powers or functions of that office or

receive any allowances.
(4) The Council must follow due process of law if it intends to remove or suspend a member from office, as deten’nined by

the Council in the rules.
[Date of commencement of s. 12: 31 October 2018.]

13 Vacancies in Council and lling thereof
(1) A vacancy in the Council occurs when-

(a) the term of office of a member expires or terminates as contemplated in section 11;
(b) a member dies;
(c) a member is removed from office as contemplated in section 12; or
(d) the resignation of a member takes effect.

(2) A vacancy must be filled as soon as practicably possible in accordance with the provisions of section 7.
@ 2024 Juta and Company {Ply} l. Downloaded: Thu Mar 0? 2024 15:41:26 GMT+D200 (South Africa Standard Time)



(3) Any person appointed to fill a vacancy holds office for the unexpired portion of the term of the vacating member.
(4) No decision taken by the Council or act performed under the authority of the Council is invalid merely by reason of a

vacancy on the Council, if the decision was taken or the act was authorised, subject to sections 16 and 17.
[Date of commencement of s. 13: 31 October 2018.]

14 Dissolution of Council

(1) If the Minister loses confidence in the ability of the Council to perform its functions effectively and efficiently, the
Minister must-

(a) provide the Council with his or her reasons;
(b) give the Council a reasonable opportunity to respond to those reasons; and
(c) afford the Council a hearing on any submissions received.

(2) If, after taking the steps provided for in subsection (1), the Minister still does not have confidence in the ability of the
Council to perform its functions effectively and efficiently, he or she must request the Ombud to conduct an investigation and
make recommendations to him or her.

(3) If, after receiving the recommendations from the Ombud as contemplated in subsection (2), the Minister still has
concerns in the ability of the Council to perform its functions effectively and efficiently, and the Minister is of the view that it
is in the best interests of the administration of justice that the Council be dissolved, he or she must, in order to do so,
approach the High Court with an application for an order dissolving the Council, together with any terms or conditions that the
court deems appropriate.

(4) (a) If the Minister dissolves the Council pursuant to a court order contemplated in subsection (3), the Minister must,
having regard to the provisions of section 7, appoint an interim Council, consisting of at least seven persons and give effect to
any conditions or terms contained in the court order.

(13) The interim Council must be appointed within 21 days after the dissolution of the Council and must be appointed for a
period determined by the Minister or the court, which period may not exceed six months.

(5) (a) The Minister must from among the members of the interim Council designate a chairperson of the interim Council.
(b) The interim Council must elect a deputy chairperson from among its members and the deputy chairperson holds office

for such period as the interim Council may determine at the time of his or her election.
(6) The chairperson of the interim Council may, at any time of his or her own accord, or must, at the written request of not

fewer than five members, convene a special meeting of the interim Council.
(7) Five members of the interim Council form a quorum for a meeting of the interim Council.

(8) Sections 15, 16, 17, 18, and 21 apply with the necessary changes required by the context in respect of the interim
Council.

[Date of commencement of s. 14: 1 March 2022.]

Part 2
Operation of Council (55 15-23)

15 Meetings of Council
(1) The Council must hold at least four meetings in each year at venues to be determined by the Council and may, in

addition, hold any further meetings as the Council may determine.
(2) The Council must meet as soon as practicable after the appointment of its members.

[Date of commencement of 5.15: 31 October 2018.]

16 Quorum and procedure at meetings of Council
(1) The majority of the members of the Council constitutes a quorum at any meeting of the Council.
(2) The Council must in the rules determine a procedure for convening meetings and the procedure for the conduct of

meetings.

(3) The Council must keep a record of its proceedings.
[Date of commencement of s. 16: 31 October 2018.]

17 Decisions of Council
(1) A decision of the majority of the members of the Council constitutes a decision of the Council.

(2) In the event of a deadlock in the voting the chairperson has a casting vote in addition to a deliberative vote.
[Date of commencement of s. 17: 31 October 2018.]

18 Committees of Council

(1) The Council may-
(a) establish one or more committees, consisting of-

(i) members of the Council only; or
(ii) members of the Council and any other suitable persons except employees of the Council, to assist the

Council in the exercise of its powers and performance of its functions; and
(b) dissolve a committee at any time.

(2) The Council-
(a) must determine the powers and functions of a committee;
(b) must appoint a member of a committee as chairperson of such committee;
(c) may, after complying with due process of law, remove a member of a committee at any time; and
(d) may determine a committee's procedure.

(3) The Council must, in the rules, detenrine the procedure for the conduct of meetings of a committee.
[Date of commencement of s. 18: 31 October 2018.]
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19 Executive of cer and employees of Council
(1) The Council must appoint an executive officer for the Council, who is the accounting officer of the Council.
(2) The executive officer must, in addition to such function as may be assigned to him or her in terns of this Act-

(a) perform or exercise any powers and functions assigned to him or her by the Council;
(b) supervise the employees of the Council; and
(c) account for the assets and liabilities of the Council.

(3) The Council may appoint any other employees it deems necessary to assist the executive officer in the performance of
his or her functions.

(4) The procedure for the appointment of the executive officer and other employees of the Council must be determined by
the Council in terms of the rules.

(5) The need for the staff of the Council to reflect the racial and gender composition of South Africa must, as far as is
practicable, be considered when the executive officer and other employees of the Council are appointed in terms of this
section.

(6) The Council must, in the rules, determine the conditions of service of the executive officer and the other employees of
the Council.

[Date of commencement of s. 19: 31 October 2018.]

20 Executive committee of Council

(1) The Council must establish an executive committee and determine its powers and functions in the rules.

(2) The executive committee consists of-
(a) the chairperson and deputy chairperson of the Council; and
(b) five other members appointed by the Council.

(3) The need for the executive committee to reflect-
(a) the racial and gender composition of South Afn'ca; and
(b) representation of attorneys and advocates, as well as provincial representation,

must, as far as is practicable, be considered when the executive committee is established in terms of subsection (1).
(4) The executive committee is responsible for the day to day functioning and administration of the Council in between

meetings of the Council.

(5) The Council may direct the executive committee to perform such tasks as executive committee considers appropriate.
(6) A member of the executive committee holds office for so long as he or she is a member of the Council, unless he or she

is removed as a member of the executive committee by the Council, or until his or her membership of the Council terminates in
terms of this Act.

(7) (a) The chairperson of the Council is ex officio chairperson of the executive committee.
(b) The deputy chairperson of the Council is ex of cio deputy chairperson of the executive committee.

(8) The executive committee may meet as often as it deems necessary and dispose of its business in the manner it
considers appropriate.

(9) (a) The majority of the members of the executive committee constitutes a quorum at any of its meetings.
(b) The executive committee must determine a procedure in the rules for convening meetings and the procedure for the

conduct of meetings.
(c) The executive committee must keep a record of its proceedings.
(d) A decision of the majority of the members present at a meeting constitutes the decision of the executive committee.
(e) In the event of a deadlock in the voting the chairperson has a casting vote in addition to a deliberative vote.

[Date of commencement of s. 20: 31 October 2018.]

21 Delegation of powers and assignment of functions of Council
(1) The Council may resolve to delegate any of its powers or assign any of its functions to-

(a) a member of the Council;
(13) a committee of the Council;
(c) the executive committee;
(d) a Provincial Council; or
(e) the executive officer or an errployee of the Council.

(2) A delegation or assignment in terms of subsection (1)-
(a) is subject to any conditions and directions as the Council may impose; and
(b) does not divest the Council of the responsibility for the exercise of the power or the perfon'nance of the duty or

function.
(3) The Council may confirm, vary or revoke any decision taken in consequence of a delegation or assignment, but no

variation or revocation of a decision may detract from any rights that may have accrued as a result of the decision.
[Date of commencement of s. 21: 31 October 2018.]

22 Finances, expenditure and accountability of Council
(1) The funds of the Council consist of-

(a) fees, including subscription fees payable in terms of this Act;
(b) an annual appropriation made by the Fund, the amount of which is determined by the Board after consultation with

the Council; and
(c) any other monies received by the Council in terms of this Act or accruing to the Council from any other source.

(2) Expenditure incidental to the exercise of the powers or the performance of the functions of the Council in tem of this
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Act or any other law must be defrayed from the funds of the Council.
(3) The executive officer-

(a) must deposit all monies received by the Council with a bank approved by the Council;
(b) may invest any monies of the Council which are not required for immediate use with a bank approved by the Council

or in such other manner as the Council may determine in the rules;
(c) is charged with the responsibility of accounting for money received or paid out for or on account of the Council;

and
(d) must cause the necessary accounting and other related records to be kept, including proper records of all the

assets and liabilities of the Council.
(4) The records referred to in subsection (3) (d) must be audited by a registered accountant and auditor appointed by the

Council.
[Date of commencement of s. 22: 31 October 2018.]

23 Establishment of Provincial Councils

(1) The Council must establish Provincial Councils the areas of jurisdiction of which must correspond with the areas under
the jurisdiction of the Divisions of the High Court of South Africa as determined by the Minister, from time to time, in terms of
section 6 (3} of the Superior Courts Act, 2013 (Act 10 of 2013), and may delegate to the Provincial Councils such powers and
functions which, in the interests of the legal profession are better performed at provincial level.

[Sub-s. (1) substituted by s. 3 (a) of Act 16 of 2017 (wef 18 January 2018).]

(2) ......
[Sub-s. (2) deleted by s. 3 (b) of Act 16 of 2017 (wef 18 January 2018).]

(3) The Provincial Councils must carry out any powers and perform any functions as may be determined by the Council or
set out in this Act.

(4) Provincial Councils must be elected in accordance with a procedure detennined by the Council in the rules.
(5) Provincial Councils must be constituted in such a manner so as to reflect the proportion of attorneys and advocates in

the area of jurisdiction of the Provincial Council concerned.
(6) A Provincial Council may establish one or more committees to assist it in the exercise of its powers and the performance

of its functions.
(7) A committee contemplated in subsection (6) may consist of only attorneys or only advocates to deal with matters

relating exclusively to the attorneys' or advocates' professions, respectively.
[Date of commencement of s. 23: 31 October 2018.]

CHAPTER 3
REGULATION OF LEGAL PRACTITIONERS AND CANDIDATE LEGAL PRACTITIONERS (SS 24-35)

24 Admission and enrolment

(1) A person may only practise as a legal practitioner if he or she is admitted and enrolled to practise as such in terms of
this Act.

(2) The High Court must admit to practise and authorise to be enrolled as a legal practitioner, conveyancer or notary or any
person who, upon application, satisfies the court that he or she-

(a) is duly qualified as set out in section 26;
(b) is a-

(i) South African citizen; or
(ii) permanent resident in the Republic;

(c) is a fit and proper person to be so admitted; and
(d) has served a copy of the application on the Council, containing the information as determined in the rules within

the time period determined in the rules.
(3) Subject to subsection (1), the Minister may, in consultation with the Minister of Trade and Industry and after

consultation with the Council, and having regard to any relevant international commitments of the Government of the Republic,
make regulations in respect of admission and enrolment to-

(a) determ'ne the right of foreign legal practitioners to appear in courts in the Republic and to practise as legal
practitioners in the Republic; or

(b) give effect to any mutual recognition agreement to which the Republic is a party, regulating—
(i) the provision of legal services by foreign legal practitioners; or

(ii) the adn'ission and enrolment of foreign legal practitioners.

25 Right of appearance of legal practitioners and candidate legal practitioners
(1) Any person who has been admitted and enrolled to practise as a legal practitioner in terms of this Act, is entitled to

practise throughout the Republic, unless his or her name has been ordered to be struck off the Roll or he or she is subject to
an order suspending him or her from practising.

(2) A legal practitioner, whether practising as an advocate or an attorney, has the right to appear on behalf of any person
in any court in the Republic or before any board, tribunal or similar institution, subject to subsections (3) and (4) or any other
law.

(3) An attorney who wishes to appear in the High Court, the Supreme Court of Appeal or the Constitutional Court must
apply to the registrar of the Division of the High Court in which he or she was admitted and enrolled as an attorney for a
prescribed certificate to the effect that the applicant has the right to appear in the High Court, the Supreme Court of Appeal
or the Constitutional Court and which the registrar must issue if he or she is satisfied that the attorney-

(a) (i) has been practising as an attorney for a continuous period of not less than three years: Provided that this
period may be reduced in accordance with rules made by the Council if the attorney has undergone a trial
advocacy training programme approved by the Council as set out in the rules;
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(ii) is in possession of an LLB degree; and
(iii) has not had his or her name struck off the Roll or has not been suspended from practice or that there are

no proceedings pending to strike the applicant's name from the Roll or to suspend him or her; or
(b) has gained appropriate relevant experience, as may be prescribed by the Minister in consultation with the Council,

if the attorney complies with paragraph (a) (iii).

(4) (a) An attorney wishing to apply for a certificate contemplated in subsection (3) must serve a copy of the application
on the Council, containing the information as determined in the rules within the time period determined in the rules.

(b) A registrar of a Division of the High Court who issues a certificate referred to in subsection (3) must immediately
submit a certified copy thereof to the Council.

(5) (a) Acandidate attorney is, subject to paragraph (b), entitled to appear-
(i) in any court, other than the High Court, the Supreme Court of Appeal or the Constitutional Court; and

(ii) before any board, tribunal or similar institution on behalf of any person, instead of and on behalf of the person
under whose supervision he or she is undergoing his or her practical vocational training.

(b) A candidate attorney may only appear in a regional division established under section 2 of the Magistrates' Courts
Act, 1944 (Act 32 of 1944), as contemplated in paragraph (a) if he or she has previously practised as an advocate for at least
one year or has undergone at least one year of practical vocational training.

26 Minimum quali cations and practical vocational training
(1) A person qualifies to be admitted and enrolled as a legal practitioner, if that person has-

(a) satisfied all the requirements for the LLB degree obtained at any university registered in the Republic, after pursuing
for that degree—

(i) a course of study of not less than four years; or
(ii) a course of study of not less than five years if the LLB degree is preceded by a bachelor's degree other

than the LLB degree, as determined in the rules of the university in question and approved by the Council;
or

(b) subject to section 24 (2) (b), satisfied all the requirements for a law degree obtained in a foreign country, which is
equivalent to the LLB degree and recognised by the South African Qualifications Authority established by the
National Qualifications Framework Act, 2008 (Act 67 of 2008); and

(c) undergone all the practical vocational training requirements as a candidate legal practitioner prescribed by the
Minister, including-

(i) community service as contemplated in section 29, and
(ii) a legal practice management course for candidate legal practitioners who intend to practise as attorneys

or as advocates referred to in section 34 (2) (b); and
(d) passed a competency-based examination or assessment for candidate legal practitioners as may be determined in

the rules.

(2) An attorney qualifies to be enrolled as a conveyancer, if he or she has passed a competency—based examination or
assessment of conveyancers as determined in the rules by the Council.

(3) An attorney qualifies to be enrolled as a notary, if he or she has passed a competency-based examination or
assessment for notaries as determined in the rules by the Council.

27 Practical vocational training

(1) The Council must in the rules, determine the minimum conditions and procedures for the registration and administration
of practical vocational training.

(2) The rules contemplated in subsection (1) must regulate the payment of remuneration, allowances or stipends to all
candidate legal practitioners, including the minimum amount payable.

28 Assessment of practical vocational training
(1) The Council must, in the rules, determine a procedure and issue directions pertaining to the assessment of persons

undergoing practical vocational training.

(2) The purpose of assessment in terms of subsection (1) is to establish whether, in the opinion of the Council, the person
has attained an adequate level of competence as detern’u‘ned in the rules, for admission and enrolment as a legal practitioner.

(3) The assessment referred to in subsection (1) must be carried out by the Council or an appropriate institution or
organisation engaged by the Council to conduct the assessment on its behalf.

(4) The Council must, in the rules, determine the criteria for a person, institution, organisation or association to qualify to
conduct an assessment in ten-rs of this section.

29 Community service
(1) The Minister must, after consultation with the Council, prescribe the requirements for community service from a date to

be determined by the Minister, and such requirements may include-
(a) community service as a component of practical vocational training by candidate legal practitioners; or
(b) a minimum period of recurring community service by practising legal practitioners upon which continued enrolment

as a legal practitioner is dependent.
(2) Community service for the purposes of this section may include, but is not limited, to the following:

(a) Service in the State, approved by the Minister, in consultation with the Council;
(b) service at the South African Human Rights Comnission;
(c) service, without any remuneration, as a judicial officer in the case of legal practitioners, including as a

commissioner in the small claims courts;
(:1) the provision of legal education and training on behalf of the Council, or on behalf of an academic institution or

non-govemmental organisation; or
(e) any other service which the candidate legal practitioner or the legal practitioner may want to perform, with the
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approval of the Minister.

(3) The Council may, on application and on good cause shown, exempt any candidate legal practitioner or legal practitioner
from performing community service, as set out in the rules.

30 Enrolment with Council
(1) (a) A person duly admitted by the High Court and authorised to be enrolled to practise as a legal practitioner must apply

to the Council in the manner determined in the rules, for the enrolment of his or her name on the Roll.
(b) The application referred to in paragraph (a) must-

(i) be accompanied by the fee determined in the rules;
(ii) indicate whether the applicant intends to practise as an attorney or an advocate and, in the case of an advocate,

whether he or she intends practising with or without a Fidelity Fund certificate; and
(iii) be submitted to the Council in the manner determined in the rules through the Provincial Council where the legal

practitioner intends to practise.
(2) The Council must enrol the applicant as an attorney, advocate, notary or conveyancer, as the case may be, if he or she

complies with the provisions of this Act.

(3) The Council must keep a Roll of Legal Practitioners, as determined in the rules, which must reflect-
(a) the particulars of practising and non-practising legal practitioners and, in the case of advocates, whether they

practise with or without a Fidelity Fund certificate;
(b) the name of every person admitted as a legal practitioner in terms of this Act and the particulars of the order of

court in terms of which he or she was admitted;
(c) the name of every person readmitted as a legal practitioner and the particulars of the order of court in terms of

which he or she was readmitted;
(d) the names of all persons who were admitted and enrolled as legal practitioners before the commencement of this

Act, and the particulars of the orders of court admitting them;
(e) the particulars of any order of court in tennis of which any legal practitioner has been suspended, whether the

order was made before or after the commencement of this Act, or particulars of any court order in terms of which
the name of any such person has been ordered to be struck off the Roll;

0‘) any conversion of enrolment as contemplated in section 32;
(9) any amendment or endorsement against the enrolment of a legal practitioner as contemplated in section 40 (3) (a)

(V):
(h) the particulars of every attorney who has been issued with a certificate relating to right of appearance in the High

Court, the Supreme Court of Appeal and the Constitutional Court referred to in section 25 (3); and
(i) the particulars of every advocate who practises with a Fidelity Fund certificate as contemplated in section 34 (2)

(b)-
(4) Any document issued by the Council in terms of which it is certified that-

(a) a person has been admitted and enrolled to practise as a legal practitioner;
(b) a person has been readmitted to practise as a legal practitioner;
(c) a person has been suspended from practice as a legal practitioner; or
(d) the name of a person has been struck off the Roll,

is, on its mere production, prima facie proof of the facts stated therein.

(5) The registrar of the Division of the High Court which makes an order-
(a) admitting and authorising a person to practise and be enrolled as a legal practitioner;
(b) readmitting and authorising a person to practise and be enrolled as a legal practitioner; or
(c) that the name of a person be struck off the Roll or that suspends a person from practice as a legal practitioner

under this Act or any other law,
must immediately, after the making of that order, forward a certified copy thereof to the Council through the Provincial Council
having jurisdiction.

(6) The Roll referred to in subsection (3) must be-
(a) published on the website of the Council;
([3) updated every month by the Council; and
(c) available for inspection by members of the public during business hours of the Council and Provincial Councils.

31 Cancellation and suspension of enrolment
(1) (a) The Council must cancel or suspend the enrolment of a legal practitioner if the High Court orders that his or her

name be struck off the Roll or that he or she be suspended from practice.
(b) The Council may cancel or suspend the enrolment of a legal practitioner if he or she has erroneously been enrolled, or

has been enrolled on information that is subsequently proved to be false.

(2) The Council must, before cancellation or suspension of enrolment of a legal practitioner in the case of subsection (1)
(b), notify such legal practitioner and give him or her an opportunity to be heard.

(3) The Council must, as determined in the rules, notify the person referred to in subsection (1) of the cancellation or
suspension of enrolment.

(4) The Council must, at the written request of any enrolled legal practitioner, cancel his or her enrolment and remove his or
her name from the Roll or from the Roll of practising legal practitioners, as indicated by the legal practitioner in question, but
where an investigation into any alleged improper conduct by that person is in progress or is to be held, the enrolment may not
be cancelled until the investigation has been concluded.

(5) Despite the cancellation or suspension of the enrolment of a person in terms of this section, that person remains liable
for any fee, arrears or penalty imposed by the Council for the period that he or she was enrolled.
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32 Conversion of enrolment
(1) (a) A legal practitioner may, at any time, as deten’nined in the rules and upon payment of the fee determined by the

Council in the rules, apply to the Council to convert his or her enrolment as an attorney to that of an advocate and vice
versa.

(b) An advocate practising as such referred to in section 34 (2) (a) (i) may, at any time, as determined in the rules and
upon payment of the fee determined by the Council in the rules, apply to the Council for the conversion of his or her enrolment
to that of an advocate practising as such referred to in section 34 (2) (a) (ii) and vice versa.

(2) The Council may impose any conditions as it considers appropriate to give effect to the conversion and the provisions of
this Act relating to enrolment.

(3) The Council may make rules setting out the circumstances under which a legal practitioner can apply for the conversion
of his or her enrolment and any requirements such legal practitioner must comply with.

33 Authority to render legal services

(1) Subject to any other law, no person other than a practising legal practitioner who has been admitted and enrolled as
such in terms of this Act may, in expectation of any fee, commission, gain or reward-

(3) appear in any court of law or before any board, tribunal or similar institution in which only legal practitioners are
entitled to appear; or

(b) draw up or execute any instruments or documents relating to or required or intended for use in any action, suit or
other proceedings in a court of civil or criminal jurisdiction within the Republic.

[Sub-s. (1) amended by s. 4 (a) of Act 15 of 2017 (wef 18 January 2018).]

(2) No person other than a legal practitioner may hold himself or herself out as a legal practitioner or make any
representation or use any type or description indicating or implying that he or she is a legal practitioner.

(3) No person may, in expectation of any fee, commission, gain or reward, directly or indirectly, perform any act or render
any service which in terms of any other law may only be done by an advocate, attorney, conveyancer or notary, unless that
person is a practising advocate, attorney, conveyancer or notary, as the case may be.

[Sub-s. (3) substituted by s. 4 (b) of Act 18 of 2017 (wef 18 January 2018).]

(4) A legal practitioner who is struck off the Roll or suspended from practice may not-
(a) render services as a legal practitioner directly or indirectly for his or her own account, or in partnership, or

association with any other person, or as a member of a legal practice; or
(b) be employed by, or otherwise be engaged, in a legal practice without the prior written consent of the Council,

which consent may not be unreasonably withheld, and such consent may be granted on such terms and conditions
as the Council may detem'u'ne.

34 Forms of legal practice
(1) An attorney may render legal services in expectation of any fee, commission, gain, or reward as contemplated in this

Act or any other applicable law, upon receipt of a request directly from the public for that service.
(2) (a) An advocate may render legal services in expectation of a fee, commission, gain or reward as contemplated in this

Act or any other applicable law-
(i) upon receipt of a brief from an attorney; or

(ii) upon receipt of a request directly from a member of the public or from a justice centre for that service, subject to
paragraph (b).

(b) An advocate contemplated in paragraph (a) (ii) may only render those legal services rendered by advocates before
the commencement of this Act as determined by the Council in the rules, if he or she-

(i) is in possession of a Fidelity Fund certificate and conducts his or her practice in accordance with the relevant
provisions of Chapter 7, with particular reference to sections 84, 85, 86 and 87;

(ii) has notified the Council thereof in terms of section 30 (1) (b) (ii).
(c) An advocate may render legal services in criminal or civil matters in expectation of a fee, commission, gain or reward

as contemplated in this Act or any other applicable law upon receipt of a request directly from a justice centre for that
service, in which event the provisions of paragraph (b) do not apply.

(3) The Council must make rules relating to the briefing of advocates-
(a) by attorneys; and
(b) directly by members of the public.

(4) The Council must make rules relating to the instruction of attorneys.

(5) Attorneys may only practise-
(a) for their own account;
(b) as part of a commercial juristic entity referred to in subsection (7) and as such, may only make over to, share or

divide any portion of their professional fee whether by way of partnership, con-mission, allowance, or otherwise with
an attorney;

(c) as part of a law clinic established in terms of subsection (8);
(d) as part of Legal Aid South Africa; or
(e) as an attorney in the full-time employment of the State as a state attorney or the South African Human Rights

Commission.

(6) Advocates may only practise-
(a) for their own account and as such may not make over to, share or divide any portion of their professional fee

whether by way of partnership, commission, allowance or othenxvise;
(b) as part of a law clinic established in terms of subsection (8);
(c) as part of Legal Aid South Africa; or
(d) as an advocate in the full-time employment of the State as a state advocate or the South African Human Rights

Commission.
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(7) A commercial juristic entity may be established to conduct a legal practice provided that, in terms of its founding
documents-

(a) its shareholding, partnership or membership as the case may be, is comprised exclusively of attorneys;
(b) provision is made for legal services to be rendered only by or under the supervision of admitted and enrolled

attorneys; and
(c) all present and past shareholders, partners or members, as the case may be, are liable jointly and severally

together with the commercial juristic entity for-
(i) the debts and liabilities of the commercial juristic entity as are or were contracted during their period of

office; and
(ii) in respect of any theft con'imitted during their period of office.

(8) (a) Subject to the approval of the Council in terms of the rules, a law clinic may be established by-
(i) a non-profit juristic entity registered in terms of the Non- profit Organisations Act, 1997 {Act 71 of 1997), to

conduct a legal practice if, in terms of its founding documents-
(aa) the majority of its members of its governing body is comprised of legal practitioners; and
(bb) upon its winding-up, dissolution or voluntary deregistration, any asset remaining after all liabilities have

been met, are transferred to another non-profit organisation having similar objectives to it; or
(ii) any university in the Republic if it is constituted and governed as part of the faculty of law at that university,

and is subject to the provisions of paragraphs (b) and (c).
(b) A law clinic referred to in paragraph (a)-

(i) may only render legal services if those services are rendered by or under the supervision of attorneys;
(ii) may not make over to, share or divide any portion of its professional fee whether by way of partnership,

commission, allowance or otherwise;
(iii) may not distribute any of its income or prOperty to its members, governors or employees, except as reasonable

compensation for services rendered;
(iv) may only engage candidate legal practitioners if it complies with the requirements determined by the Council in the

rules; and
(v) may not render those legal services determined by the Council in the rules.

(c) Legal services rendered by a law clinic referred to in paragraph (a)-
(i) must be accessible to the public; and

(ii) must, subject to section 92, be rendered to the recipient of those services free of charge, except that the law
clinic may recover any amounts actually disbursed on behalf of the recipient of the services.

(9) The Council must, within two years after the commencement of Chapter 2 of this Act, investigate and make
recommendations to the Minister on-

(a) the creation of other forms of legal practice, including-
(i) limited liability legal practices;

(ii) multi-disciplinary practices; and
(b) the statutory recognition of paralegals,

taking into account best international practices, the public interest and the interests of the legal profession, with the view to
legislative and other interventions in order to improve access to the legal profession and access to justice generally.

35 Fees in respect [of] legal services

(1) Until the investigation contemplated in subsection (4) has been completed and the recommendations contained therein
have been implemented by the Minister, fees in respect of litigious and non-litigious legal services rendered by legal
practitioners, juristic entities, law clinics or Legal Aid South Africa referred to in section 34 must be in accordance with the
tariffs made by the Rules Board for Courts of Law established by section 2 of the Rules Board for Courts of Law Act, 1985 (Act1o7 of 1985.).

[Date of commencement of sub-s. (l): to be proclaimed.]

(2) The Rules Board for Courts of Law must, when determining the tariffs as contemplated in subsection (1), take into
account—

(a) the importance, significance, complexity and expertise of the legal services required;
(b) the seniority and experience of the legal practitioner concerned, as determined in this Act;
(c) the volume of work required and time spent in respect of the legal services rendered; and
(d) the financial implications of the matter at hand.

[Date of commencement of sub-s. (2): to be proclaimed.]

(3) Despite any other law to the contrary, nothing in this section precludes any user of litigious or non-litigious legal
services, on his or her own initiative, from agreeing with a legal practitioner in writing, to pay fees for the services in question
in excess of or below any tariffs determined as contemplated in this section.

[Date of commencement of sub-s. (3): to be proclaimed.]

(4) The South African Law Reform Commission must, within two years after the commencement of Chapter 2 of this Act,
investigate and report back to the Minister with recommendations on the following:

(a) The manner in which to address the circumstances giving rise to legal fees that are unattainable for most people;
(b) legislative and other interventions in order to improve access to justice by the members of the public;
(c) the desirability of establishing a mechanism which will be responsible for determining fees and tariffs payable to

legal practitioners;
(d) the composition of the mechanism contemplated in paragraph (c) and the processes it should follow in determining

fees or tariffs;
(e) the desirability of giving users of legal services the option of voluntarily agreeing to pay fees for legal services less

or in excess of any amount that may be set by the mechanism contemplated in paragraph (c); and
(f) the obligation by a legal practitioner to conclude a mandatory fee arrangement with a client when that client

secures that legal practitioner's services.
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(5) In conducting the investigation referred to in subsection (4), the South African Law Reform Commission must take the
following into consideration:

(a) Best international practices;
(b) the public interest;
(c) the interests of the legal profession; and
(d) the use of contingency fee agreements as provided for in the Contingency Fees Act, 1997 (Act 66 of 1997).

(6) The Minister may by notice in the Gazette determine maximum tariffs payable to legal practitioners who are instructed
by any State Department or Provincial or Local Government in any matter.

(7) When any attorney or an advocate referred to in section 34 (2) (b) first receives instructions from a client for the
rendering of litigious or non—litigious legal services, or as soon as practically possible thereafter, that attorney or advocate
must provide the client with a cost estimate notice, in writing, specifying all particulars relating to the envisaged costs of the
legal services, including the following:

(a) The likely financial implications including fees, charges, disbursements and other costs;
(b) the attorney's or advocate's hourly fee rate and an explanation to the client of his or her right to negotiate the

fees payable to the attorney or advocate;
(c) an outline of the work to be done in respect of each stage of the litigation process, where applicable;
(d) the likelihood of engaging an advocate, as well as an explanation of the different fees that can be charged by

different advocates, depending on aspects such as seniority or expertise; and
(e) if the matter involves litigation, the legal and financial consequences of the client's withdrawal from the litigation as

well as the costs recovery regime.
[Date of commencement of sub-s. (7): to be proclaimed.]

(8) Any attorney or an advocate referred to in section 34 (2) (b) must, in addition to providing the client with a written
cost estimate notice as contemplated in subsection (7), also verbally explain to the client every aspect contained in that
notice, as well as any other relevant aspect relating to the costs of the legal services to be rendered.

[Date of commencement of sub-s. (8): to be proclaimed.]

(9) A client must, in writing, agree to the envisaged legal services by that attorney or advocate referred to in section 34
(2) (b) and the incurring of the estimated costs as set out in the notice contemplated in subsection (7).

[Date of commencement of sub-s. (9): to be proclaimed.]

(10) Non-compliance by any attorney or an advocate referred to in section 34 (2) (b) with the provisions of this section
constitutes misconduct.

[Date of commencement of sub-s. (10): to be proclaimed.]

(11) If any attomey or an advocate referred to in section 34 (2) (b) does not comply with the provisions of this section,
the client is not required to pay any legal costs to that attorney or advocate until the Council has reviewed the matter and
made a determination regarding amounts to be paid.

[Date of commencement of sub-s. (11): to be proclaimed.]

(12) The provisions of this section do not preclude the use of contingency fee agreements as provided for in the
Contingency Fees Act, 1997 (Act 66 of 1997).

[Date of commencement of sub-s. (12): to be proclaimed.]

CHAPTER 4
PROFESSIONAL CONDUCT AND ESTABLISHMENT OF DISCIPLINARY BODIES (55 36-44)

36 Code of conduct

(1) The Council must develop a code of conduct that applies to all legal practitioners and all candidate legal practitioners
and may review and amend such code of conduct.

(2) The code of conduct serves as the prevailing standard of conduct, which legal practitioners, candidate legal
practitioners and juristic entities must adhere to, and failure to do so constitutes misconduct.

(3) The Council must take all reasonable steps to-
(a) publicise the existence of the code of conduct;
(b) inform members of the public of the contents of the code of conduct, including its enforcement procedures; and
(c) inform men'bers of the public of how and where to obtain a copy thereof.

(4) The code of conduct and every subsequent amendment must be published in the Gazette and the rules.
(5) Before the Council publishes a code of conduct or any amendment thereof under this section, the Council must publish a

draft of the proposed code of conduct in the Gazette together with a notice, calling on interested persons to comment in
writing within a period stated in the notice, which may not be less than 30 days from the date of publication of the notice.

37 Establishment of disciplinary bodies
(1) The Council must, when necessary, establish investigating committees, consisting of a person or persons appointed by

the Council to conduct investigations of all complaints of misconduct against legal practitioners, candidate legal practitioners
orjuristic entities.

(2) (a) An investigating committee may, for the purposes of conducting an investigation contemplated in subsection (1),
direct any legal practitioner or an employee of that legal practitioner to produce for inspection any book, document or article
which is in the possession, custody or under the control of that legal practitioner or employee which relates to the complaint in
question: Provided that the investigating committee may make copies of such book, document or article and remove the
cepies from the premises of that legal practitioner.

(b) The legal practitioner referred to in paragraph (a) or employee in question may not, subject to the provisions of any
other law, refuse to produce the book, document or article, even though he or she is of the opinion that it contains
confidential information belonging to or concerning his or her client.

(c) Any person who performs any function under this subsection, may not disclose any information which he or she
obtained in the performance of such a function, except—

(i) for the purposes of the investigation or a hearing by a disciplinary body;
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(ii) to any person authorised thereto by the Council or the Board who, of necessity, requires it for the performance of
his or her functions under this Act;

(iii) if he or she is a person who, of necessity, supplies it in the performance of his or her functions under this Act;
(iv) when required to do so by order of a court of law; or
(v) at the written request of the Ombud.

(3) An investigating committee must, after investigating a complaint, if it is satisfied that-
(a) the legal practitioner, or the candidate legal practitioner concerned may, on the basis of available prima facie

evidence, be guilty of misconduct that, in tents of the code of conduct, warrants misconduct proceedings, refer
the matter to the Council for adjudication by a disciplinary committee; or

(b) the complaint should be dismissed on the grounds that the conduct in question does not necessarily warrant
misconduct proceedings, as set out in the code of conduct, it must dismiss the complaint, inform the Council, the
complainant and the legal practitioner, candidate legal practitioner orjuristic entity of its finding and the reasons
for it, whereafter the complainant may appeal in terms of section 41, if the complainant is aggrieved by-

(i) the manner in which the investigating committee conducted its investigation; or
(ii) the outcome of the investigating committee.

(4) The Council must, when necessary, establish disciplinary con'imittees, consisting of at least three persons, to adjudicate
complaints against legal practitioners and candidate legal practitioners referred to it in terms of subsection (3) (a), and must
also designate one of those persons as chairperson thereof, who may not be a lay person referred to in subsection (5) (e) (ii).

(5) When establishing disciplinary committees the following factors must, as far as is practicable, be taken into account:
(a) the racial and gender composition of South Africa;
(b) the ease of access by persons necessary for the finalisation of the matters in question;
(c) the need to promote the efficient resolution of complaints made in terms of this Act;
(d) national and provincial demographics;
(e) the need to include-

(i) an advocate and an attorney, or failing which, there must be at least-
(aa) one advocate, in the event of the legal practitioner being an advocate or in the event of the

candidate legal practitioner being a pupil; and
(bb) one attorney, in the event of the legal practitioner being an attorney or in the event of the

candidate legal practitioner being a candidate attorney; and
(ii) at least one lay person drawn by the Council from a list of persons established and maintained by the

Office of the Ombud who has been approved by the Office of the Ombud, as being suitable to serve on
disciplinary committees and who is paid an allowance for this purpose determined by the Council and
published in the Gazette;

[Date of commencement of sub-para. (ii): 26 May 2023.]
(f) the need to provide a cost-effective disciplinary system; and
(g) the requirements of administrative justice.

38 Procedure for dealing with complaints of misconduct and procedure to be followed in disciplinary hearing
(1) The Council must make rules to determine the procedure to be followed by disciplinary bodies established in terms of

section 37 for dealing with all complaints of misconduct relating to legal practitioners, whether practising as an advocate, an
attorney, a candidate legal practitioner or a juristic entity, and such corrplaints must be lodged in writing with the Council.

(2) Before the Council makes any rule contemplated in subsection (1) or amends any rule, the Council must publish a draft
of the proposed rule or proposed amendment in the Gazette together with a notice, calling on interested persons to comment
in writing within a period stated in the notice, which may not be less than 30 days from the date of publication of the notice.

(3) Particulars of all disciplinary hearings, including the particulars of-
(a) the allegations of misconduct being dealt with;
(b) the members of the disciplinary committees in question;
(c) the legal practitioners, candidate legal practitioners or juristic entities involved in the dispute; and
(d) the outcome thereof and any sanction imposed in terms of section 40 (3), if applicable, must, subject to

subsection (4) (a), be-
(i) published on the website of the Council;

(ii) updated, at least, once every month by the Council; and
(iii) available for inspection by members of the public during business hours of the Council and relevant

Provincial Councils.
(4) (a) The proceedings of all disciplinary hearings are open to the public, unless the chairperson of a disciplinary committee

directs otherwise, on good cause shown, on application by a person having an interest in the matter, whereafter the
provisions of section 154 (1) to (5) of the Criminal Procedure Act, 1977 (Act 51 of 1272), apply with the necessary changes
required by the context.

(b) The complainant in the matter is entitled to be present during all proceedings in a disciplinary hearing relating to his
or her complaint in the same manner as a complainant in criminal proceedings.

(5) (a) A decision of the majority of the members present at a disciplinary hearing constitutes the decision of a disciplinary
committee.

(b) In the event of a deadlock in the voting, the chairperson has a casting vote, in addition to a deliberative vote.

39 Disciplinary hearing
(1) A disciplinary committee must conduct disciplinary hearings subject to the provisions of this section and the rules

determined by the Council, as contemplated in section 38.
(2) A disciplinary committee may, for the purposes of this section, appoint a person to assist it in the performance of its

functions.
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(3) (a) A disciplinary committee may, for the purposes of a hearing, subpoena any person who-
(i) in its opinion may be able to give material information concerning the subject of the hearing; or

(ii) it suspects or believes has in his or her possession or custody or under his or her control any book, document or
object which has any bearing on the subject of the hearing,

to appear before it at the time and place specified in the subpoena, to be questioned or to produce a book, document or
object.

(b) A subpoena issued in terrrs of paragraph (a), must be-
(i) in the form determined in the rules;

(ii) signed by the chairperson of a disciplinary committee or, in his or her absence, any member of that committee; and
(iii) served on the person concerned as determined in the rules.

(4) A disciplinary committee may retain a book, document or object produced in terms of subsection (3) for the duration of
the hearing.

(5) The chairperson of a disciplinary committee may call upon and administer an oath to, or take an affirmation from, any
witness at the hearing who was subpoenaed in terms of subsection (3).

(6) At a hearing the person charged—
(a) (i) may be present at the hearing of the proceedings;

(ii) may be assisted or represented by another person or a legal practitioner in conducting his or her defence
proceedings;

(iii) has the right to be heard;
(iv) may call witnesses;
(v) may cross-examine any person called as a witness in support of the charge; and

(vi) may have access to any book, document or object produced in evidence; and
(b) (i) may admit at any time before conviction that he or she is guilty of the charge; and

(ii) may, in the case where he or she makes an admission in terms of subparagraph (i), be deemed to be guilty
of misconduct as charged.

(7) (a) A witness who has been subpoenaed may not—
(i) without sufficient cause, fail to attend the hearing at the time and place specified in the subpoena;

(ii) refuse to be sworn in or to be affinned as a witness;
(iii) without sufficient cause, fail to answer fully and satisfactorily to the best of his or her knowledge all questions

lawfully put to him or her; or
(iv) fail to produce any book, document or object in his or her possession or custody or under his or her control which

he or she has been required to produce.
(b) A witness who has been subpoenaed must remain in attendance until excused by the chairperson of the disciplinary

committee from further attendance.
(c) A witness who has been subpoenaed may request that the names of the members of the disciplinary committee be

made available to him or her.
(d) The law relating to privilege, as applicable to a witness subpoenaed to give evidence or to produce a book, document

or object in a civil trial before a court of law applies, with the necessary changes, in relation to the examination of, or the
production of any book, document or object, to any person called in terms of this section as a witness.

(e) A witness may not, after having been sworn in or having been affinned as a witness, give a false statement on any
matter, knowing that answer or statement to be false.

(f) A person may not prevent another person from complying with a subpoena or from giving evidence or producing a
book, document or object which he or she is in tem of this section required to give or produce.

(8) The record of evidence which has a bearing on a charge before a disciplinary committee, and which was presented
before any commission which investigated an event or conduct is admissible without further evidence being led if—

(a) the record is accompanied by a certificate from the chairperson of the body or commission; and
(b) the certificate certifies that the investigation was lawful, reasonable and procedurally fair.

(9) If the misconduct with which the legal practitioner, candidate legal practitioner or juristic entity is charged amounts to
an offence of which he, she or it has been convicted by a court of law, a certified copy of the record of the trial and
conviction by that court is, on the identification of the legal practitioner, candidate legal practitioner or juristic entity as the
accused person referred to in the record, sufficient proof of the commission by him or her or it of that offence, unless the
conviction has been set aside by a superior court.

40 Proceedings after disciplinary hearing and sanctions
(1) (a) After the conclusion of a hearing a disciplinary committee must, within 30 days, decide whether or not the legal

practitioner, candidate legal practitioner or juristic entity is guilty of misconduct.
(b) If a disciplinary committee finds that the legal practitioner, candidate legal practitioner or juristic entity is guilty of

misconduct it must-
(i) inform the legal practitioner, candidate legal practitioner or representative of the juristic entity and the Council and

Provincial Council of the finding; and
(ii) inform the legal practitioner, candidate legal practitioner or representative of the juristic entity of the right of

appeal as provided for in tenns of section 41.
[Date of commencement of sub-para. (ii): 26 May 2023.]

(2) A legal practitioner, candidate legal practitioner or representative of a juristic entity found guilty of misconduct in terms
of this section may-

(3) address a disciplinary committee in mitigation of sentence; and
(b) call witnesses to give evidence on his or her behalf in mitigation of sentence.

(3) If found guilty of misconduct, the disciplinary committee concerned may call witnesses to give evidence in aggravation
of sentence and may-
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(a) in the case of a legal practitioner-
(i) order him or her to pay compensation, with or without interest to the complainant, which order is subject

to confirmation by an order of any court having jurisdiction in the circun'stances in the prescribed manner,
on application by the Council;

(ii) impose upon him or her a fine, payable to the Council, not exceeding the amount 4 determined from time to
time by the Minister by notice in the Gazette, on the advice of the Council;

(iii) temporarily suspend him or her from practising or from engaging in any particular aspect of the practice of
law, pending the finalisation of an application referred to in subparagraph (iv) (bb);

(iv) advise the Council to apply to the High Court for-
(aa) an order striking his or her name from the Roll;
(bb) an order suspending him or her from practice;
(cc) an interdict prohibiting him or her from dealing with trust monies; or
(dd) any other appropriate relief;

(v) advise the Council to amend or endorse his or her enrolment;
(vi) order that his or her Fidelity Fund certificate be withdrawn, where applicable;
(vii) warn him or her against certain conduct and order that such warning be endorsed against his or her

enrolment; or
(viii) caution or reprimand him or her;

(b) in the case of a juristic entity-
(i) order it to pay compensation, with or without interest, to the complainant, which order is subject to

confirmation by an order of any court having jurisdiction in the circumstances in the prescribed manner on
application by the Council;

(ii) impose upon it a fine, payable to the Council, not exceeding the amount 3 determined from time to time by
the Minister by notice in the Gazette, on the advice of the Council;

(iii) warn it against certain conduct;
(iv) advise the Council to apply to the High Court for the winding up of the juristic entity; or
(v) caution or reprimand it; or

(c) in the case of a candidate legal practitioner-
(i) cancel or suspend his or her practical vocational training;

(ii) impose upon him or her a fine, payable to the Council, not exceeding the amount 1 determined from time to
time by the Minister by notice in the Gazette, on the advice of the Council; or

(iii) caution or reprimand him or her.

(4) (a) A disciplinary committee may-
(i) impose any combination of the sanctions in either subsection (3) (a), (b) or (c); and

(ii) postpone the taking of any steps or suspend the imposition of any sanction on conditions as it may determine.
(b) In addition to the sanctions referred to in subsection (3), a disciplinary committee may order the legal practitioner,

candidate legal practitioner orjuristic entity to pay the cost of the investigation or the disciplinary hearing.
(5) (a) If the taking of any steps or the imposition of any sanction has been postponed or suspended for a particular period,

and if at the end of that period the disciplinary committee is satisfied that the legal practitioner, candidate legal practitioner or
juristic entity concerned has substantially observed all the relevant conditions, the disciplinary committee must indicate in
writing that no further steps will be taken or that the sanction will not be imposed.

(b) If a legal practitioner, candidate legal practitioner or juristic entity fails to comply with any conditions determined in
terms of this section, the disciplinary committee may impose a sanction for non-compliance or execute the sanction originally
imposed, unless the legal practitioner, candidate legal practitioner or juristic entity satisfies the disciplinary committee that the
non-compliance was due to circumstances beyond his or her or its control, in which case the disciplinary committee may set
further conditions as it deems fit.

(6) Any court with civil jurisdiction may, on the application of a disciplinary committee, grant an order for the recovery from
the legal practitioner, candidate legal practitioner orjuristic entity concerned of any amount such legal practitioner, candidate
legal practitioner or juristic entity failed to pay in accordance with a sanction imposed in terms of this section, together with
any interest thereon, after which the order so granted has the effect of a civil judgment of that court and must be executed
in accordance with the law applicable in that court.

(7) (a) At the conclusion of a disciplinary hearing a disciplinary committee must notify the complainant, the Council and the
Provincial Council in writing of the outcome of the hearing.

(b) If a disciplinary committee finds that the legal practitioner, candidate legal practitioner or juristic entity is not guilty
of misconduct it must inform the complainant of the right of appeal as provided for in terms of section 41.

[Date of commencement of para. (b): 26 May 2023.]

(8) The Council must give effect to the advice and decision of a disciplinary committee.
1 A maximum of R 136 000 per conviction or transgression - GN R1426 in 66 42828 of 8 November 2019
g A maximum of R 272 000 per conviction or transgression — GN R1426 in GG 42828 of 8 November 2019
3 A maximum of R 27 000 per conviction or transgression - GN R1426 in 66 42828 of 8 November 2019

41 Appeal against conduct or nding of disciplinary committee
(1) (a) Subject to section 44, a legal practitioner, candidate legal practitioner orjuristic entity may, as detennined in the

rules and within 30 days of being informed of the decision by a disciplinary committee, lodge an appeal with an appeal tribunal
established in terms of subsection (2) against a finding of misconduct by the disciplinary committee or against the sanction
imposed, or both.

(b) A complainant who is aggrieved by-
(i) the manner in which an investigating committee conducted its investigation or the outcome of the investigating

committee as referred to in section 37 (3) (b); or
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(ii) the outcome of a disciplinary hearing referred to in section 40, may, as determined in the rules and within 30 days
of being informed of the decision by the investigating committee or the disciplinary committee, as the case may be,
lodge an appeal with an appeal tribunal established in terms of subsection (2) against any conduct or finding of the
investigating committee or disciplinary committee, as the case may be.

(2) (a) An appeal tribunal must consist of not less than three and not more than five persons appointed by the Council, one
of whom the Council must designate as chairperson officer thereof.

(b) The members of the appeal tribunal must include at least-
(i) one advocate and one attorney; and

(ii) one lay person drawn by the Council from a list of persons established and maintained by the Office of the Ombud
who has been approved by the Office of the Ombud, as being suitable to serve on appeal tribunals and who is paid
an allowance for this purpose determined by the Council and published in the Gazette.

(c) The members of the appeal tribunal must, subject to paragraph (b) (ll), be legally qualified with relevant expertise and
may not be persons who were involved in any investigation or proceedings which gave rise to the appeal.

(d) A decision of the majority of the merrbers present at any proceedings of an appeal tribunal constitutes the decision
of the appeal tribunal.

(e) In the event of a deadlock in the voting, the chairperson of the appeal tribunal has a casting vote, in addition to a
deliberative vote.

(3) An appeal tribunal may—
(a) dismiss the appeal against the finding of an investigating committee or a disciplinary committee and confirm the

finding or sanction or both; or
(b) uphold the appeal against the decision of a disciplinary committee wholly or in part and set aside or vary the finding

or sanction or both.

(4) If a legal practitioner, candidate legal practitioner orjuristic entity who or which has been found guilty of misconduct
lodges an appeal in terms of subsection (1), the decision of the disciplinary committee may not be enforced before the appeal
tribunal has decided the appeal.

(5) The provisions of section 38 (3) are applicable with the changes required by the context in respect of appeal tribunals.
[Date of commencement of s. 41: 26 May 2023.]

42 Monitoring by Legal Services Ombud
The Ombud may monitor-

(a) the investigation of complaints by investigating committees;
(b) the conduct of disciplinary committees during disciplinary hearings; and
(c) the conduct of appeal tribunals during appeal proceedings.

[Date of commencement of s. 42: 1 March 2022.]

43 Urgent legal proceedings
Despite the provisions of this Chapter, if upon considering a complaint, a disciplinary body is satisfied that a legal

practitioner has misappropriated trust monies or is guilty of other serious misconduct, it must inform the Council thereof with
the view to the Council instituting urgent legal proceedings in the High Court to suspend the legal practitioner from practice
and to obtain alternative interim relief.

44 Powers of High Court
(1) The provisions of this Act do not derogate in any way from the power of the High Court to adjudicate upon and make

orders in respect of matters concerning the conduct of a legal practitioner, candidate legal practitioner or a juristic entity.
(2) Nothing contained in this Act precludes a complainant or a legal practitioner, candidate legal practitioner or juristic

entity from applying to the High Court for appropriate relief in connection with any complaint or charge of misconduct against a
legal practitioner, candidate legal practitioner or juristic entity or in connection with any decision of a disciplinary body, the
Ombud or the Council in connection with such complaint or charge.

CHAPTER 5
LEGAL SERVICES OMBUD (55 45-52)

[Date of commencement of Chapter 5: 1 March 2022.]

45 Establishment of Of ce of Legal Services Ombud
(1) The Office of the Legal Services Ombud for the Republic is hereby established, as a juristic person.
(2) (a) The Ombud must, in consultation with the Minister, determine the seat of the Office of the Ombud.

(b) The Office of the Ombud may, with the approval of the Minister, also conduct its activities away from its seat.
[Date of commencement of s. 45: 1 March 2022.]

46 Objects of Ombud
The objects of the Ombud are to-

(a) protect and promote the public interest in relation to the rendering of legal services as contemplated in this Act;
(b) ensure the fair, efficient and effective investigation of complaints of alleged misconduct against legal practitioners;
(c) promote high standards of integrity in the legal profession; and
(d) promote the independence of the legal profession.

[Date of commencement of s. 46: 1 March 2022.]

47 Appointment and independence of Legal Services Ombud
(1) The President must, as soon as practicable after the commencement of this Act, appoint a judge discharged from active

service in terms of the Judges' Remuneration and Conditions of Enployment Act, 2001 (M29111) as Legal Services
Ombud.
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(2) The Ombud is independent and subject only to the Constitution and the law and he or she must be impartial and
exercise his or her powers and perform his or her functions without fear, favour or prejudice.

(3) The Council must assist and protect the Ombud to ensure his or her independence, impartiality, dignity and
effectiveness.

(4) No person may interfere with the functioning of the Ombud.
[Date of commencement of s. 47: 1 March 2022.]

48 Powers and functions of Ombud
(1) (a) In addition to the other powers and functions conferred on or assigned to him or her in this Act, and for the

purposes of achieving the objects referred to in section 46, the Ombud is competent to investigate, on his or her own initiative
or on receipt of a complaint, any alleged—

(i) maladministration in the application of this Act;
(ii) abuse or unjustifiable exercise of power or unfair or other improper conduct or undue delay in performing a function

in terms of this Act;
(iii) act or mission which results in unlawful or improper prejudice to any person,

which the Ombud considers may affect the integrity and independence of the legal profession and public perceptions in respect
thereof.

(b) The Ombud may, in carrying out the powers and functions contemplated in paragraph (a), in his or her sole
discretion, endeavour to resolve any dispute or rectify any act or omission by—

(i) mediation, conciliation or negotiation;
(ii) advising, where necessary, any person regarding appropriate remedies; or

(iii) any other means that may be expedient in the circumstances.
(c) At any time prior to, during, or after an investigation referred to in paragraph (a), the Ombud may if he or she-

(i) is of the opinion that the facts disclose the commission of an offence by any person, bring the matter to the
notice of the relevant authority charged with prosecutions; or

(ii) deems it advisable, refer any matter which has a bearing on an investigation to the appropriate body or authority
affected by it or make an appropriate recommendation regarding the redress of the prejudice in question or make
any other appropriate recommendation that the Ombud deems expedient to the affected body or authority; or

(iii) is of the opinion that there is substance in any complaint made and that the prejudice to the complainant or any
other person adversely affected by the act or omission in question is substantial and has the potential of affecting
the integrity and independence of the legal profession and public perceptions in respect thereof, do anything
necessary to enable proceedings to be taken to a competent court for the necessary relief or direct or assist in
directing a complainant to an appropriate forum.

(2) For the purposes of an investigation the Ombud may—
(a) summon any person who may be able to furnish any information on the subject of the investigation or who has in

his or her possession or under his or her control any book, document or other object relating to the investigation,
to appear before the Ombud at a time and place specified in the summons, to be questioned or to produce that
book, document or other object; and

(b) designate a person to question that person, under oath or affirmation administered by the Ombud, and examine or
retain for further examination or for safe custody the book, document or other object in question.

(3) A summons referred to in subsection (2) must-
(a) be in the form determined in the rules;
(b) contain particulars of the matter in connection with which the person concerned is required to appear before the

Ombud;
(c) be signed by the Ombud or a person authorised by him or her; and
(d) be served as detem‘ined in the rules.

(4) (a) The law regarding privilege as applicable to a witness summoned to give evidence in a criminal case in a magistrate's
court applies in relation to the questioning of a person in tents of subsection (2), and that person is not entitled to refuse to
answer any question on the ground that the answer might expose him or her to a criminal charge.

(in) No evidence regarding any questions and answers referred to in paragraph (a) are admissible in any criminal
proceedings, except in criminal proceedings where the person concerned stands trial on a charge contemplated inW
1;) of the Criminal Procedure Act, 1955 (Act 56 of 1955).

(5) A person appearing before the Ombud by virtue of subsection (2)-
(a) may be assisted at his or her examination by a legal representative; and
(b) is entitled to any witness fees as he or she would be entitled if he or she were a witness for the State in criminal

proceedings in a magistrates' court.
(6) (a) The On'bud may, subject to paragraph (b), in the manner he or she deems fit, make known to any person or body

any report or finding, point of view or recommendation in respect of a matter investigated by him or her.
(b) The report or finding, point of view or recommendation in respect of an investigation by the Ombud must, when he or

she deems it fit but as soon as possible, be made available to the complainant and to any person or body implicated thereby.
(c) Any report or finding, point of view or recommendation in respect of an investigation by the Ombud must be open to

the public, unless the Ombud is of the opinion that exceptional circumstances require that the report, finding, point of view or
recommendation be kept confidential.

[Date of commencement of s. 48: 1 March 2022.]

49 Term of of ce of Ombud
The Ombud holds office for a period of seven years but may serve for one further term of seven years.

[Date of commencement of s. 49: 1 March 2022.]

50 Acting Ombud and lling of vacancies
(1) If the office of Ombud becomes vacant, the President must, subject to this Chapter, appoint a judge discharged from
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active service in terms of the Judges' Remuneration and Conditions of Employment Act, 2001 (Act 47 of 2001), to that office.
(2) Whenever the Ombud is for any reason unable to exercise or perform his or her powers or functions, or when the

appointment of a judge referred to in subsection (1) to the office of Ombud is pending, the President may, subject to this
Chapter, appoint a person as acting Ombud to exercise the powers and perform the powers and functions of the Ombud.

(3) The President must determine the remuneration, allowances and other terms and conditions of service and service
benefits of the acting Legal Services Ombud, after consultation with the Minister and the Minister of Finance.

[Date of commencement of s. 50: 1 March 2022.]

51 Staff, nances and accountability of Office of Ombud
(1) In order to perform its functions the Ombud must-

(a) employ a director as the administrative head of the Office of the Ombud;
(b) employ such administrative staff as may be necessary; and
(c) enter into contracts with service providers and accept liability for the expenses incurred as a result of such

services being rendered.

(2) The Ombud must appoint a director for an agreed term not exceeding five years which may be renewed for one
additional term not exceeding five years and on the conditions as the Minister, in consultation with the Minister of Finance,
may detennine.

(3) The Director, as the administrative head and chief executive officer of the Office of the Ombud, is responsible for the
general administration of the Office, and must-

(a) manage and direct the activities of the Office of the Ombud, subject to the direction of the Ombud;
(b) appoint and supervise the administrative staff of the Office of the Ombud; and
(c) provide quarterly management reports to the Director-General.

(4) (a) The Minister must, after consultation with the Minister of Finance, determine the Director's remuneration,
allowances, benefits and other tenns and conditions of employment.

(b) The Minister must, after consultation with the Minister of Finance, determine the staff establishment of the Office,
the remuneration, allowances, benefits, and other terms and conditions of appointment of the members of staff.

(5) Expenditure in connection with the administration and functioning of the Office of the Legal Services Ombud must be
defrayed from money appropriated by Parliament for this purpose.

(6) Monies appropriated by Parliament for this purpose-
(a) constitute earmarked funds on the departmental vote; and
(b) may not be used by the Department for any other purpose unless the Ombud has been consulted and the National

Treasury approves.

(7) Subject to the Public Finance Management Act, 1999 (Act 1 of 1999), the Director-General—
(a) is charged with the responsibility of accounting for money received or paid out for or on account of the

administration and functioning of the Office of the Ombud in accordance with National Treasury regulations; and
(b) must cause the necessary accounting and other related records to be kept, which must be audited by the Auditor-

General.
(8) The financial year of the Office is the period of 1 April in any year to 31 March in the following year, except that the

first financial year of the Office of the Ombud begins on the date on which this Chapter comes into operation, as contemplated
subsection (13), and ends on 31 March of the following year.

(9) The Office of the Ombud may invest or deposit money that is not immediately required for contingencies or current
expenditure—

(3) in a call account or short-term fixed deposit with any registered bank or financial institution in the Republic; or
(b) in an investment account with the Corporation for Public Deposits established by section 2 of the Corporation for

Public Deposits Act, 1984 ( ct 46 of 1984).

(10) Within six months after the end of each financial year, the Director must prepare financial statements in accordance
with established accounting practice, principles and procedures, comprising-

(a) a statement, with suitable and sufficient particulars, reflecting the income and expenditure of the Office of the
Ombud during the preceding financial year; and

(b) a balance sheet showing the state of its assets, liabilities and financial position as at the end of that financial year.
(11) The Auditor-General must audit the financial statements of the Office each year.
(12) The Office of the Ombud may, after consultation with the Minister and the Minister of Finance-

(a) acquire and alienate movable and immvable property; and
(b) hire and let movable and immovable property.

(13) (a) The Office of the Ombud must commence with its functions as from a date fixed by the Minister by notice in the
(332191119.4

(b) Before the date so fixed, the necessary arrangements must be made for the Office of the Ombud to be
accommodated, equipped and staffed in order to perform its functions prooerly.

[Date of commencement of s. 51: 1 March 2022.]
i 1 March 2022 - GM 1303 in 66 45988 of 1 March 2022

52 Annual report
(1) The Office of the Ombud must prepare and submit to the Minister an annual report as determined in the rules within six

months after the end of the financial year of the Office of the Ombud.

(2) The annual report referred to in subsection (1) must include the following documents:
(a) The audited financial statements prepared in terms of this Act;
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(b) the report of the Auditor-General prepared in terms of this Act;
(c) a report of the activities undertaken in terms of the functions of the Ombud set out in this Chapter; and
(d) a statement of the progress made during the preceding year towards achieving the objects of this Chapter.

(3) The Minister must table in Parliament each annual report submitted in terms of this Chapter.
[Date of commencement of s. 52: 1 March 2022.]

CHAPTER 6
LEGAL PRACTIJIONERS' FIDELITY FUND (SS 53-83)

Part 1
Establishment ofFund and founding provisions (ss 53-60)

53 Continued existence of Attorneys Fidelity Fund

(1) Despite the provisions of section 119, the Attorneys Fidelity Fund established by section 25 of the Attorneys Act
continues to exist as a juristic person under the name Legal Practitioners‘ Fidelity Fund.

(2) The Fund acts through the Board.

54 Revenue of Fund

The Fund consists of—
(a) each amount which, immediately prior to the date referred to in section 120 (4), is or was payable to or held on

account of the Fund, and which is paid on or after such date of commencement;
(b) annual contributions paid by applicants for the issue of Fidelity Fund certificates and any interest on, or penalties in

respect of, overdue contributions;
(c) interest paid to the Fund in ten'ns of this Act;
(d) income obtained from investments of the Fund;
(e) money recovered by or on behalf of the Fund in terms of this Act;
(f) money received by or on behalf of the Fund from any insurer;
(9) any other money lawfully paid into the Fund; and
(b) any other money accruing to the Fund from any other source.

55 Liability of Fund

(1) [sic] The Fund is liable to reimburse persons who suffer pecuniary loss, not exceeding the amount; determined by the
Minister from time to time by notice in the Gazette, as a result of theft of any money or other property given in trust to a
trust account practice in the course of the practice of the attorney or an advocate referred to in section 34 (2) (b) as such,
if the theft is committed-

(a) by an attorney in that practice or advocate, or any person employed by that practice or supervised by that
attorney or advocate;

(b) by an attorney or person acting as executor or administrator in the estate of a deceased person; or
(c) by an attorney or person employed by that attorney who is a trustee in an insolvent estate or in any other similar

capacky,

excluding a curator to a financial institution in terns of the Banks Act, 1990 (Act 94 of 1990) or a liquidator of a mutual bank
in terms of the Mutual Banks Act, 1993 (Act 124 of 1993).

2 R5 million per claim - GN R2933 in 66 47848 of 13 January 2023

56 Limitation of liability of Fund

(1) The Fund is not liable in respect of any loss suffered—
(a) by a family member or a member of the household of any attorney or an advocate referred to in section 34 (2) (b)

who committed the theft;
(b) by any partner or co-director in the trust account practice in which the theft occurs;
(c) as a result of theft committed by an attorney or advocate whose fidelity has been otherwise guaranteed by a

person, either in general or in respect of a particular transaction, to the extent to which it is covered by the
guarantee;

(d) by any person as a result of any theft corrmitted after the victim of the theft received notice in writing from the
Council or the Board waming against the use or continued use of the legal services of the trust account practice
concerned or the giving of any money or property in trust to that trust account practice and the person in question
has failed to take reasonable steps after being so warned; or

(e) by any person as a result of theft of money which any attorney or an advocate referred to in section 34 (2) (b)
has been instructed to invest on behalf of such person.

(2) A claim for reimbursement as provided for in section 55 is limited-
(3) in the case of money given in trust to a trust account practice, to the amount actually handed over, without

interest, unless interest has been earned and given in trust to the practice, or unless the Board, in its discretion,
decides to pay interest; and

(b) in the case of securities or other property, to an amount equal to the average market value of such securities or
property at the date when written demand is first made for their delivery, or if there is no average market value,
the fair market value of such securities or other property as at that date, without interest.

(3) Only the balance of any loss suffered by any person after deduction from the loss of the amount or value of all money or
other benefits received or receivable by that person from any source other than the Fund, may be recovered from the Fund.

(4) Subsection (1) (e) does not apply to money which an attorney is authorised to invest where the attorney acts in his or
her capacity as executor, trustee or curator, or in any similar capacity, excluding a curator to a financial institution in terms of
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the Banks Act, 1990 (Act 94 of 1990), or liquidator of a mutual bank in tem of the Mutual Banks Act, 1993 (Act 124 of
1993).

(5) Subject to subsection (6), an attorney or advocate must be regarded as having been instructed to invest money for the
purposes of subsection (1) (e), where a person-

(a) who entrusts money to the attorney or advocate; or
(b) for whom the attorney or advocate holds money,

instructs the attorney or advocate to invest all or some of that money in a specified investment or in an investment of the
attorney's or advocate's choice.

(6) For the purposes of subsection (1) (e) an attorney or advocate is regarded as not having been instructed to invest
money if he or she is instructed by a person-

(a) to pay the money into a trust account, if that payment is for the purpose of investing the money in that account
on a temporary or interim basis only, pending the conclusion or implementation of any particular matter or
transaction which is already in existence or about to come into existence at the time that the investment is made
and in respect of which investment the attorney or advocate exercises exclusive control as trustee, agent or
stakeholder, or in any fiduciary capacity;

(b) to lend money on behalf of that person to give effect to a loan agreement where that person, being the lender—
(i) specifies the borrower to whom the money is to be lent;

(ii) has not been introduced to the borrower by the attorney for the purpose of making that loan; and
(iii) is advised by the attorney in respect of the terms and conditions of the loan agreement; or

(c) to utilise money to give effect to any term of a transaction to which that person is a party, other than a
transaction which is a loan or which gives effect to a loan agreement that does not fall within the scope of
paragraph (b).

(7) An attorney or advocate who has been instructed to invest money as provided for in subsection (5) must, as soon as
practicable after he or she has received that instruction, but prior to the receipt of the money to be invested, notify the
person giving the instruction of the provisions of subsection (1) (e) in the form and manner determined by the Board in terms
of subsection (8).

(8) For the purposes of subsection (7), the Board must issue directives determining the form and manner in which a notice
referred to in that subsection must be given, and it may from time to time review and, if necessary, revise such directives.

(9) For purposes of subsection (1) (a), 'family member', in relation to any person, means his or her parent, parent-in-law,
sibling, child, including an adopted child or a step—child, or spouse (whether by statutory, customary or religious law), and
including a life partner who is a person living with that person as if they were married to each other.

57 Purpose and application of Fund

(1) Subject to the provisions of this Act, the Fund must be utilised for the following purposes:
(a) Meeting the liability of the Fund referred to in section 55;
(b) paying expenses incurred in operating the Board and the Fund, including the payment of remuneration or allowances

and other service benefits to employees;
(c) paying expenses incurred by the Board in investigating and establishing the validity of claims contemplated in

section 55;
(d) paying all expenses and legal costs incurred by the Board for the purpose of recovering money from the persons

whose wrongful conduct gave rise to the claim;
(e) refunding the costs or any portion thereof incurred by a claimant in establishing a claim or attempting to recover

the whole or a portion of the claim from the person whose wrongful conduct gave rise to the claim;
(f) paying legal expenses incurred in defending a claim made against the Fund, or otherwise incurred in relation to the

Fund;
(9) paying premiums in respect of contracts of insurance entered into in terms of sections 76 and 77;
(h) paying allowances to members of the Board in relation to their services or their reasonable travelling and

accommodation expenses incurred in relation to the affairs of the Board and the Fund to be determined in
consultation with the Council;

(i) paying fees and expenses to the Council or its structures in respect of any function performed as agents for the
Fund;

(j) making an annual appropriation to the Council in terms of section 22 (1) (b);
(k) paying costs relating to the detection or prevention of theft of trust money; and
(I) paying interest in relation to section 55.

(2) Subject to the provisions of this Act, the Fund may be utilised for the following purposes:
(a) refunding the bank charges or any portion thereof paid by any attorney or an advocate referred to in section 34

(2) (b) in relation to the keeping of a trust account referred to in section 86 (2) and (3);
(b) paying expenses relating to any function performed in ten'ns of this Act;
(c) paying the audit and inspection costs or a portion thereof incurred by an attorney or advocate in relation to the

obtaining of a Fidelity Fund certificate; and
(d) paying bursaries and loans to students, candidate legal practitioners and legal practitioners for the purposes of

legal education and research.

58 Legal Practitioners' Fidelity Fund Account
(1) Money of the Fund must be deposited into a banking account held by the Fund at an institution registered as a bank, to

the credit of an account to be known as the Legal Practitioners' Fidelity Fund Account.
(2) The Board may invest money which is deposited in tenns of subsection (1) and which is not immediately required for the

purposes mentioned in this Act.

59 Financial year of Fund
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The financial year of the Fund is determined by the Board.

60 Fund exempt from certain tax and insurance laws

(1) The revenue of the Fund is exempt from the provisions of any law relating to the payment of income tax or any other
tax or levy by the State.

(2) Any provision of any law relating to insurance (other than a law relating to the compulsory insurance of employees) or
the provision of security in connection therewith, does not apply to the Fund.

Part 2
Operation ofFund (55 61-77)

61 Establishment of Board

(1) A Legal Practitioners' Fidelity Fund Board is hereby established to manage and administer the Fund.
(2) The Fund must be held in trust by the Board for the purposes mentioned in this Act.

62 Composition of Boa rd

(1) The Board consists of the following persons:
(a) Five legal practitioners, one of whom must be an advocate referred to in section 34 (2) (b), elected in accordance

with a procedure deten'nined in the rules by the Council in consultation with the Board;
(b) two persons, designated by the Council, who, by virtue of their qualifications, expertise and experience in the field

of finance, and whose names are submitted by the Independent Regulatory Board of Auditors or its successor; and
(c) two fit and proper persons designated by the Minister.

(2) The need for the Board to reflect-
(a) the racial and gender composition of South Africa;
(b) representation of persons with disabilities; and
(c) provincial representation,

must, as far as is practicable, be considered when the Board is constituted as contemplated in subsection (1).
(3) The members of the board of control of the Attorneys Fidelity Fund who hold office as members of that board at the

date of commencement of Chapter 2, shall remain in office in that capacity as members of the Board for a period of six months
after that date or until the members referred to in subsection (1) have been elected, whichever occurs later.

[Sub-s. (3) added by 5+5 of Act 16 of 2017 (wef 18 January 2018).]

63 Powers and functions of Board
(1) In addition to the powers conferred upon it in this Act, and in the furtherance of the purpose of the Fund, the Board

may-
(a) invest any monies which are not required for immediate use in government and other securities as may be

prescribed by regulation, as provided for in section 72 (3);
(b) insure itself against risk;
(c) conclude agreements;
(d) institute or defend legal proceedings;
(e) as determined in the rules, inspect or cause to be inspected the accounts of any attorney or an advocate referred

to in section 34(2) (b);
(f) make mles relating to-

(i) contributions to the Fund and the issuing and costs of Fidelity Fund certificates;
(ii) the procedure for the appointment of the executive officer and other employees; and

(iii) any other matter concerning the Fund;
(9) make an arrangement with any bank for the keeping of trust accounts opened in terms of section 86 (2) and for

the investment of money in separate trust savings or other interest bearing accounts opened in terms of section 86
(3) and (4) to provide for one or more of the following:

(i) The payment of interest to the Fund on the whole or any part of the money deposited in terms of section
86 (2) and the money invested in terms of section 86 (3) and (4), as contemplated in section 86 (5);

(ii) the manner in which the Fund is informed of amounts held in the accounts opened in terms of section 86
(2): (3) and (4);

(iii) the auditing of interest calculations and account balances in the accounts opened in terms of section 86
(2), (3) and (4) in the bank accounts; and

(iv) any other relevant matter;
(h) consider claims against the Fund;
(1') through any person authorised thereto in writing by the chairperson of the Board, institute a prosecution for the

misappropriation or theft of property or trust money, and the provisions of the laws relating to private prosecutions
apply to such prosecution as if the Board is a public body;

0') delegate to any of its employees the duty, subject to conditions that may be imposed by the Board, to consider
any claims against the Fund; and

(k) generally take any other steps and perform any other acts as may be necessary for or conducive to the
achievement of the objects of the Fund.

(2) The Board must appoint an executive officer to-
(a) perform or exercise the powers and functions determined by the Board;
(b) supervise the employees of the Board; and
(c) account for the assets and liabilities of the Board.

(3) The Board may appoint any other employees as it deems necessary to assist the executive officer.
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(4) The procedure for the appointment of the executive officer and other employees must be determined by the Board.
(5) The need for the staff of the Board to reflect—

(a) the racial and gender composition of South Africa; and
(b) representation of persons with disabilities,

must, as far as is practicable, be considered when the executive officer and other employees are appointed in terms of this
secuon.

(6) The Board must determine the conditions of service of the executive officer and the other employees of the Board.

64 Membership of Board
(1) A member of the Board must-

(a) be a South African citizen;
(b) be a fit and proper person; and
(c) subscribe to the objects of the Board.

(2) The following persons are disqualified from becoming or remaining members of the Board:
(a) An unrehabilitated insolvent;
(b) a person declared to be of unsound mind by a court of the Republic;
(c) a person who has been convicted in a court of first instance-

(i) of an offence and sentenced to more than 12 months' imprisonment without the option of a fine; or
(ii) of an offence, which involves any element of dishonesty, either in the Republic or outside the Republic, if

the conduct constituting the offence would have been an offence in the Republic, other than a conviction
for an offence committed prior to 27 April 1994 associated with political objectives: Provided that if the
person in question lodges an appeal against the conviction or sentence, he or she may be suspended from
office by the Board as contemplated in section 69, pending the outcome of the appeal: Provided further
that he or she may be replaced by the designating body, or in the case of a member referred to in section
62 (1) (a), elected in terms of the procedure referred to in that section;

(d) a person who has been removed from office in ten'rrs of section 69; and
(e) a member of the Council or any of its committees.

65 Chairperson and deputy chairperson of Board

(1) At the first meeting of the Board, the members of the Board must elect and appoint a chairperson and deputy
chairperson from among themselves.

(2) The chairperson and deputy chairperson hold office for a period of three years from the date of their election and may
be re-elected and re-appointed for one further term, unless such chairperson or deputy chairperson resigns or ceases to be a
member of the Board.

(3) The deputy chairperson must, if the chairperson is absent or is for any reason unable to act as chairperson, perform all
the functions and exercise all the powers of the chairperson.

(4) If both the chairperson and deputy chairperson are absent from any meeting, the members present must elect a person
from among themselves to preside at that meeting and the person so presiding must, during that meeting and until the
chairperson or deputy chairperson resumes duty, perform all the functions and exercise all the powers of the chairperson.

(5) If both the chairperson and deputy chairperson have been given leave of absence, the members of the Board must elect
a person from among themselves to act as chairperson until the chairperson or deputy chairperson resumes duty or is removed
from office in terms of section 69.

(6) If the office of chairperson or deputy chairperson becomes vacant, the members of the Board must, at the first meeting
thereafter or as soon as possible thereafter, elect from among themselves a new chairperson or deputy chairperson, as the
case may be.

(7) A chairperson and deputy chairperson may vacate office as such, without relinquishing his or her membership of the
Board, unless his or her membership has been terminated in accordance with section 68.

66 Vacancies in Board and lling thereof
(1) A vacancy in the Board occurs when-

(a) the term of office of a member expires or terminates as contemplated in section 68;
(b) a member dies;
(c) a member is removed from office as contemplated in section 69; or
(d) the resignation of a member takes effect.

(2) A vacancy in the Board must be filled as soon as practicably possible in accordance with the provisions of section 62.
(3) Any person appointed to fill a vacancy holds office for the unexpired portion of the term of the vacating member.
(4) No decision taken by the Board or act performed under the authority of the Board is invalid merely by reason of a

vacancy on the Board, if the decision was taken or the act was authorised, subject to section 70.

67 Term of of ce of members of Board

(1) A member of the Board holds office for a term of three years, but may serve as a member for one further term if he or
she is again so elected or designated, as the case may be.

(2) Despite subsection (1), a member remains in office after the expiry of his or her term of office until the commencement
of the term of office of his or her successor.

68 Termination of of ce

(1) A person ceases to be a member of the Board when that person-
(a) is no longer eligible in terms of section 64 to be a member;
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(b) resigns;
(c) is removed from office in terms of section 69;
(d) in the case of a legal practitioner referred to in section 62 (1) (a), ceases to be a practising legal practitioner, for

whatever reason; or
(e) is appointed as a judicial officer.

(2) A member may resign after giving at least three months' written notice to the Board, but the Board may, on good cause
shown, accept a shorter period.

69 Removal from of ce

(1) The Board may remove a member of the Board from office on account of-
(a) a finding by a disciplinary committee in terms of section 40 of any serious misconduct as set out in the code of

conduct contemplated in section 36 on the part of a legal practitioner;
(b) incapacity and incompetence which, in the opinion of the Board, debars him or her from serving as a member of the

Board;
(c) absence from three consecutive meetings of the Board without the permission of the chairperson, except on good

cause shown; or
(d) a request by the body which or person who elected or designated that member in terms of section 62, on good

cause shown by the body or person in question; or
(e) his or her becoming disqualified to remain as a member of the Board as contemplated in section 64 (2).

(2) If the Board has commenced proceedings for the removal of a member, it may suspend that member from office.
(3) A member who is suspended from office may not perform or exercise any of the powers or functions of that office or

receive any allowances.
(4) The Board must follow due process of law if it intends to remove or suspend a member from office, as deten ned by the

Board in the rules contemplated in section 63 (1) (f).

70 Meetings and resolutions of Board
(1) (a) The Board may meet at any place in the Republic.

(b) The Board must, as soon as practicable after the appointment of its members, meet for the first time at the time and
place determined by the Minister and thereafter at such times and places determined by the Board.

(2) The majority of the members of the Board constitutes a quorum at any meeting of the Board.
(3) When the chairperson is absent or is not able to perform his or her functions, the deputy chairperson must act as

chairperson, and if both the chairperson and deputy chairperson are absent or are not able to perform their functions, the
members present must elect one from among themselves to preside at that meeting.

(4) A decision of the majority of the members constitutes a decision of the Board and in the event of an equality of votes
the person presiding at the meeting has a casting vote in addition to a deliberative vote.

(5) A resolution in writing of the Board signed by all its members is regarded as if it had been passed at a meeting of the
Board.

(6) The Board must determine the procedure for calling a meeting and the procedure to be followed at the meeting.
(7) In any advice or recommendation to the Minister, the minority views of any one or more members of the Board, as well

as any report of a corrm‘ttee appointed in terms of section 71, must be included.

(8) The Board must keep a record of its proceedings.

71 Committees of Board

(1) The Board-
(a) must appoint an executive committee consisting of the chairperson, deputy chairperson and two other members of

the Board, one of whom must be an advocate referred to in section 34 (2) (b);
(b) may appoint committees relating to matters falling within the scope of its powers and functions, the members of

which may be members of the Board or other persons;
(c) may in writing, delegate to the executive committee or other committee any powers and functions as it may

determine; and
(d) may direct the executive committee or other committee, either generally or in a specific case, to advise the Board.

(2) (a) The Board must elect and appoint a chairperson of a committee.
(b) The chairperson of the Board is ex officio chairperson of the executive committee referred to in subsection (1) (a)

and the deputy chairperson of the Board is ex officio deputy chairperson of the executive committee referred to in subsection
(1) (a)-

(3) A committee exercises its powers and perform its functions in accordance with any policy directions of the Board.
(4) The Board may at any time dissolve any committee.
(5) The provisions of section 70 apply, with the necessary changes, to a meeting of a committee.

(6) The Board is not divested of any power or function delegated to a committee, and may amend or rescind a decision of a
committee.

72 Certi cate in respect of liabilities of Fund and investment of money in Fund
(1) The Board must appoint an actuary to make recommendations to it on or before 31 March in any year regarding the

amount which, in that actuary's opinion, will be required during the next ensuing year ending on 31 December, for the purposes
of meeting the obligations of the Fund in terms of section 55, and the actuary must furnish the Board on or before the first-
mentioned date with a certificate setting out the amount so recon'imended.

(2) The Board mUst, within 30 days after receipt of the certificate referred to in subsection (1), determine the amount
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required in the ensuing year for the purposes referred to in subsection (1).

(3) Any amount determined in terms of subsection (2) that is not immediate required for the purposes referred to in
subsection (1) in any financial year must be invested in government and other securities as may be prescribed by regulation.

73 Annual review by actuary
(1) Within three months after the end of each financial year, the actuary referred to in section 72 (1) must review the

financial soundness of the Fund and submit an actuarial valuation report to the Board and the Minister.-
(2) The actuarial valuation report must contain—

(a) a statement-
(i) reflecting the actuarial value of the assets and liabilities of the Fund;

(ii) on the financial soundness of the Fund; and
(iii) on whether in the financial year concemed, a surplus or deficit was present in the Fund and, if a deficit is

present, specifying the amount required to enable the Fund to meet its obligations; and
(b) an indication of-

(i) the basis and method used to value the assets and liabilities of the Fund;
(ii) any changes to the basis and method used to value the Fund as compared with the actuarial report of the

prevrous year;
(iii) any special consideration or restriction that the Board brought to the attention or made applicable to the

- actuary in performing the function in terms of this section; and
(iv) any explanatory note on any matter relevant to obtaining a true and meaningful reflection of the financial

state of the Fund.
(3) The Board must submit a report to the Minister if, at any stage after having regard to the assets and liabilities of the

Fund, the value of the assets of the Fund is insufficient or is not increasing at a sufficient rate to meet payments for benefits
that may be reasonably anticipated, and the Minister must immediately submit that report to Parliament.

74 Contributions to Fund by legal practitioners
(1) (a) Subject to the provisions of this section, every attorney, practising on his or her own account or in partnership, and

every advocate referred to in section 34 (2) (b), must, annually when he or she applies for a Fidelity Fund certificate, pay to
the Council—

(i) the amount as may be fixed by the Board from time to time in respect of the cost of group professional indemnity
insurance arranged by the Board pursuant to the provisions of section 77 (2); and

(ii) any other non-refundable amount as may be fixed by the Board from time to time.
(b) Any legal practitioner referred to in paragraph (a) who commences to practise on or after 1 July in any year must, in

respect of that year, pay half of the contribution which is payable in tenns of that paragraph for that year.
(2) A legal practitioner referred to in subsection (1) (a) who applies under section 85 (1) for the first time for a Fidelity Fund

certificate must pay to the Fund, in addition to any contributions payable in tenns of subsection (1), any single non-refundable
contribution as the Board may determine.

(3) The Board may require a legal practitioner referred to in subsection (1) (a) in respect of whom the Fund has been
applied as a result of any of the circumstances referred to in section 57, to pay an additional annual contribution to the Fund
of such amount and for any period as the Board may determine.

(4) (a) A legal practitioner referred to in subsection (1) (a) who is not in possession of a Fidelity Fund certificate and who
intends to commence to practise on his or her own account, in partnership or in a juristic entity, must, before commencing to
practise, give notice of his or her intention to the Council and thereafter becomes liable to pay to the Fund the amount of the
contribution referred to in subsections (1) and (2).

(b) A legal practitioner referred to in subsection (1) (a) who is in possession of a Fidelity Fund certificate but who
intends to commence to practise for his or her own account, in partnership or in a juristic entity in the area of jurisdiction of a
Division of the High Court other than that in which he or she usually practises for his or her own account or in partnership,
must give notice of his or her intention to the Council.

(5) All contributions payable under this section must be paid to the Council, and the Council must remit the contributions to
the Board within seven days of receipt thereof.

75 Audit

(1) The accounts of the Fund must be audited by a registered accountant and auditor appointed by the Board.
(2) A person appointed under subsection (1) must, in respect of each financial year of the Fund, draw up a balance sheet

and income statement of the Fund and immediately submit certified copies thereof, together with his or her report thereon, to
the chairperson of the Board and to the Council.

(3) Within one month of receiving the audited financial statements, the Board must subn'it an annual report to the Council
and the Minister which must at least set out and contain-

(a) the total number of persons who made claims in terms of this Act;
(b) the total number of legal practitioners who paid contributions in terms of this Act;
(c) the total number of persons who were paid claims and the monetary value of claims paid in terms of this Act; and
(d) any other matters as may be prescribed by the Minister.

76 Re-insurance

(1) The Board may, in its discretion, enter into a contract with any person or corporation carrying on fidelity insurance
business in terms of which the Fund will be indemnified to the extent and in the manner provided in that contract against
liability to pay claims under this Act.

(2) A contract referred to in subsection (1) must be entered into in respect of legal practitioners referred to in section 84
(1)-

(3) A claimant against the Board does not have any right-
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(a) of action against any person or corporation with whom a contract of indemnity has been entered into in toms of
this section; or

(b) to any money paid by the insurer in accordance with that contract.

(4) Any money paid by an insurer in accordance with a contract of indemnity must be paid into the Fund for appropriation
by the Board.

77 Provision of insurance cover and suretyships
(1) The Board may-

(a) acquire or form and administer a public company; or
(b) together with any other person or institution, establish a scheme, underwritten by a registered insurer,

in orderto provide insurance cover, subject to the provisions of the Short-term Insurance Act, 1998 (Act 53 of 1998), to legal
practitioners referred to in section 84 (1) in respect of any claims which may arise from the professional conduct of those legal
practitioners.

(2) The Board may enter into a contract with a company or scheme referred to in subsection (1), or any company carrying
on professional indemnity insurance business, for the provision of group professional indemnity insurance to legal practitioners
referred to in section 84 (1) to the extent and in the manner provided in the contract.

(3) The Board may enter into deeds of suretyship to the satisfaction of the Master of the High Court having jurisdiction in
order to provide secun‘ty on behalf of an attorney in respect of work done by that attorney as—

(a) executor in the estate of a deceased person;
(b) a trustee in an insolvent estate;
(c) a curator to the person or property in the case of a person who is unable to manage his or her own affairs; or
(d) in case of any other similar capacity, by any other person in such capacity where an attorney acts as agent for

the person concerned.

(4) The Board may levy premiums and fees for the provision of any insurance or security through any scheme established or
public company administered by it in terrrs of the provisions of this Act or legislation repealed by this Act.

Part 3
Claims against Fund (55 78-83)

78 Procedure for instituting claims against Fund
(1) No person has a claim against the Fund in respect of any theft contemplated in section 55, unless-

(a) written notice of the claim is given to the Council and to the Board within three months after the claimant became
aware of the theft or, by the exercise of reasonable care, should have become aware of the theft; and

(b) within six months after a written demand has been sent to him or her by the Board, the claimant furnishes the
Board with proof as the Board may reasonably require.

(2) If the Board is satisfied that, having regard to all the circumstances, a claim or the proof required by it has been lodged
or furnished within a reasonable period, it may in its discretion extend any of the periods referred to in subsection (1).

79 Actions against Fund

(1) The Fund is not obliged to pay any portion of a claim which could reasonably be recovered from any other person liable.
(2) The Fund may pay all reasonable expenses and legal costs incurred by a claimant in exhausting his or her rights of

action against another person.

(3) The Fund may, in its discretion, before deciding whether to make full payment of a claim or any part of it, make an
interim payment to the claimant of a portion of the amount for which his or her claim has been admitted.

(4) Any action against the Fund in respect of loss suffered by any person as a result of theft committed by a legal
practitioner referred to in section 84 (1), candidate attorney or employee of any such legal practitioner or juristic entity, must
be instituted within one year of the date of a notification directed to that person or his or her legal representative by the
Fund, informing him or her that the Fund rejects the claim to which the action relates.

(5) In any action against the Fund all defences which would have been available to the person against whom the claim
arose, are available to the Fund.

(6) Any action against the Fund may, subject to the provisions of this Act, be brought in any court having jurisdiction in
respect of the claim.

80 Subrogation

On payment out of the Fund of money in settlement in whole or in part of any claim under this Chapter, the Fund is
subrogated, to the extent of the payment, to all rights and legal remedies of the claimant against any legal practitioner
referred to in section 84 (1) or person in relation to whom the claim arose, or in the event of his or her death or insolvency or
other legal disability, against any person having authority to administer his or her estate.

81 Claims against future revenue of Fund

(1) If the Fund at any time has insufficient assets to settle all claims and judgments, the claims and judgments must, to the
extent to which they are not settled, be charged against future revenue of the Fund.

(2) The Board may determine the order in which claims and judgments referred to in terms of subsection (1) are settled, and
may, if the revenue of the Fund is not sufficient to settle all claims in full, settle any claim orjudgment in whole or in part.

(3) Without limiting its discretion, the Board must, in applying the Fund towards the settlement of claims and judgments,
consider the following:

(a) The relative degrees of hardship suffered or likely to be suffered by the various claimants should their claims
against the Fund not be settled in whole or in part;

(b) subject to paragraph (a), the full settlement of relatively small claims, except in exceptional circumstances, before
relatively large claims are settled to a greater extent than the small claims; and
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(c) in equal circumstances, the priority of claimants according to the dates of the judgments or the dates when the
clairrs were admitted by the Board, as the case may be.

82 Indemni cation in respect of certain acts

No action for damages may be instituted-
(a) against the Fund, the Board or any member, official or employee of the Board in respect of anything done in the

bona de exercise or performance of its or his or her powers or functions in terms of the provisions of this Act; or
(b) against the Council, a member of the Council or official or employee thereof, in respect of any notification issued in

good faith for the purposes of section 79 (4).

83 Preservation and disposal of records and documents in possession of Board
(1) Any record or document in possession of the Board relating to any claim instituted against the Fund must, subject to

the provisions of subsection (2), be preserved at the office of the Board.
(2) The Board may, after the lapse of five years from the date which any claim to which any record or document relates is

settled by the Board or adjudicated upon by the court or rendered unenforceable by lapse of time, direct that the record or
document be removed to some other place of custody or be destroyed or othenivise disposed of.

CHAPTER 7
HANDLING OF TRUST MONIES (55 84-91)

84 Obligations of legal practitioner relating to handling of trust monies
(1) Every attomey or any advocate referred to in section 34 (2) (b), other than a legal practitioner in the full-time employ

of the South African Human Rights Commission or the State as a state attorney or state advocate and who practises or is
deemed to practise-

(a) for his or her own account either alone or in partnership; or
(b) as a director of a practice which is a juristic entity,

must be in possession of a Fidelity Fund certificate.
(2) No legal practitioner referred to in subsection (1) or person employed or supervised by that legal practitioner may

receive or hold funds or property belonging to any person unless the legal practitioner concerned is in possession of a Fidelity
Fund certificate.

(3) The provisions of subsections (1) and (2) apply to a deposit taken on account of fees or disbursements in respect of
legal services to be rendered.

(4) A Fidelity Fund certificate must indicate that the legal practitioner concerned is obliged to practise subject to the
provisions of this Act, and the fact that such a legal practitioner holds such a certificate must be endorsed against his or her
enrolment by the Council.

(5) A legal practitioner referred to in subsection (1) who-
(a) transfers from one practice to another; or
(b) ceases to practise,

must give notice of this fact to the Council and comply with the Council's relevant requirements in relation to the closure of
that legal practitioner's trust account and in the case of paragraph (b) return his or her certificate to the Council.

(6) The Council may withdraw a Fidelity Fund certificate and, where necessary, obtain an interdict against the legal
practitioner concerned if he or she fails to comply with the provisions of this Act or in any way acts unlawfully or unethically.

(7) The provisions of this section do not apply to a legal practitioner who practises in the full-time employ of Legal Aid
South Africa on a permanent basis.

(8) An advocate, other than an advocate referred to in section 34 (2) (b), may not receive or hold money or property
belonging to any person in the course of that advocate's practice or in respect of any instruction issued to the advocate by
an attorney or a member of the public.

(9) No legal practitioner in the full-time employ of the South African Human Rights Commission or the State as a state
attomey, state advocate, state law adviser or in any other professional capacity may receive or keep money or property
belonging to any person, except during the course of employment of such legal practitioner with the State or the South
African Human Rights Commission and in such case only on behalf of the South African Human Rights Commission or the State
and for no other purpose.

85 Application for and issue of Fidelity Fund certi cates
(1) (a) A legal practitioner who is obliged in terms of section 84 (l) to be in possession of a Fidelity Fund certificate must

apply to the Council for such a certificate as determined in the rules.
(b) Every legal practitioner referred to in paragraph (a) who, for the first time, practises as such, must, within the period

and after payment of the fee determined by the Council in the rules, complete a legal practice management course approved
by the Council determined in the rules.

(2) An application in tenns of subsection (1) (a) must be accompanied by the contribution payable by applicants as
determined in the rules.

(3) The Council must, in consultation with the Board, determine the amount of the contribution for the ensuing year, if any,
and in the event of a contribution being charged, give notice thereof by publication in the Gazette.

(4) In determining the amount of the contribution, the Council and the Board must take into account-
(a) the value of the Fund;
(b) the extent of the expenses and liabilities which the Fund is likely to incur in the ensuing years; and
(c) the actuarial valuation report referred to in section 73 (2).

(5) The Council may, in consultation with the Board, and taking into account the performance of community service which
promotes access to justice—
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(a) exempt a category of legal practitioners referred to in subsection (1) from paying the whole or part of the
contribution; or

(b) exempt a particular legal practitioner referred to in subsection (1) from paying the whole or part of the contribution
after consideration of a written application from that legal practitioner, if the Council is satisfied that there is good
reason to do so.

(6) Upon receipt of an application in terms of subsection (1) the Council must, if it is satisfied that the applicant has-
(a) complied with the provisions of this Chapter;
(b) paid the required contribution to the Fund;
(c) discharged all liabilities in respect of enrolment fees; and
(0') completed the application form as detennined in the rules in every respect, immediately issue to the applicant a

Fidelity Fund certificate that is determined in the rules.
(7) A Fidelity Fund certificate is valid until 31 December of the year in respect of which it was issued.
(8) A document purporting to be a Fidelity Fund certificate which has been issued contrary to the provisions of this Act is

null and void and must be returned to the Council on demand.

86 Trust accounts

(1) Every legal practitioner referred to in section 84 (1) must operate a trust account.
(2) Every trust account practice must keep a trust account at a bank with which the Fund has made an arrangement as

provided for in section 63 (1) (g) and must deposit therein, as soon as possible after receipt thereof, money held by such
practice on behalf of any person.

(3) A trust account practice may, of its own accord, invest in a separate trust savings account or other interest—bearing
account any money which is not immediately required for any particular purpose.

(4) A trust account practice may, on the instructions of any person, open a separate trust savings account or other
interest—bearing account for the purpose of investing therein any money deposited in the trust account of that practice, on
behalf of such person over which the practice exercises exclusive control as trustee, agent or stakeholder or in any other
fiduciary capacity.

(5) Interest accrued on money deposited in terms of this section must, in the case of money deposited in terms of-
(a) subsections (2) and (3), be paid over to the Fund and vests in the Fund; and
(b) subsection (4), be paid over to the person referred to in that subsection: Provided that 5% of the interest accrued

on money in terms of this paragraph must be paid over to the Fund and vests in the Fund.
(6) A legal practitioner referred to in section 84 (1) may not deposit money in terms of subsection (2), nor invest money in

terms of subsections (3) and (4) in accounts held at a bank which is not a party to an arrangement as provided for in section
63 (1) (9), unless prior written consent of the Fund has been obtained.

(7) A legal practitioner referred to in section 84 (1) must comply with the terms of an arrangement concluded between a
bank and the Fund as provided for in section 63 (1) (g).

87 Accounting

(1) A trust account practice must keep proper accounting records containing particulars and information in respect of-
(a) money received and paid on its own account;
(b) any money received, held or paid on account of any person;
(c) money invested in a trust account or other interest-bearing account referred to in section 86; and
(d) any interest on money so invested which is paid over or credited to it.

(2) (a) The Council or the Board may, itself or through its nominee, at the cost of the Council or the Board, inspect the
accounting records of any trust account practice in order to satisfy itself that the provisions of section 86 and subsection (1)
are being complied with.

(b) If on an inspection it is found that these provisions have not been complied with, the Council or the Board may write
up the accounting records of the trust account practice and recover the costs of the inspection and the writing up of the
accounting records from the trust account practice concerned.

(3) For the purposes of subsections (1) and (2), 'accounting records' include any record or document kept by or in the
custody or under the control of any trust account practice which relates to-

(a) money held in trust;
(b) money invested in terms of section 86 (2), (3) or (4) and interest thereon;
(c) any estate of a deceased person or any insolvent estate or any estate placed under curatorship, in respect of

which an attorney in the trust account practice is the executor, trustee or curator or which he or she administers
on behalf of the executor, trustee or curator; or

(d) the affairs of the trust account practice.
(4) (a) Any money held in the trust account of a trust account practice in respect of which the identity of the owner is

unknown or which is unclaimed after one year, must, after the second annual closing of the accounting records of the trust
account practice following the date upon which those funds were deposited in the trust account of the trust account
practice, be paid over to the Fund by the trust account practice.

(b) Nothing in this subsection deprives the owner of the money contemplated in paragraph (a) of the ght to claim from
the Fund any portion as he or she may prove an entitlement to.

(5) (a) Despite section 37 (2) (a), any attorney or an advocate referred to in section 34 (2) (b) or an employee of a trust
account practice must, at the request of the Council or the Board, or the person authorised thereto by the Council or the
Board, produce for inspection a book, document or article which is in the possession, custody or under the control of that legal
practitioner or such employee, which book, document or article relates to the trust account practice or former trust account
practice of such attorney or advocate: Provided that the Council or the Board or person authorised by the Council or the
Board may make copies of such book, document or article and remove the copies from the premises of that attorney, advocate
or trust account practice.
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(b) The legal practitioner referred to in paragraph (a) or employee in question may not, subject to the provisions of any
other law, refuse to produce the book, document or article, even though he or she is of the opinion that it contains
confidential information belonging to or concerning his or her client.

(6) Any person who performs any function under this section, may not disclose any information which he or she obtained in
the performance of such a function except-

(a) for the purposes of an investigation or hearing by a disciplinary body;
(b) to any person authorised thereto by the Council or the Board who of necessity requires it for the perfon'nance of

his or her functions under this Act;
(c) if he or she is a person who of necessity supplies it in the performance of his or her functions under this Act;
(d) when required to do so by order of a court of law;
(e) at the written request of the Ombud; or
(f) at the written request of the National Prosecuting Authority or any competent authority which requires it for the

institution of an investigation with a view to the institution of any criminal prosecution.

88 Trust money and trust property of trust account practice
(1) (a) Subject to paragraph (b), an amount standing to the credit of any trust account of any trust account practice-

(i) does not form part of the assets of the trust account practice or of any attorney, partner or member thereof or of
any advocate referred to in section 34 (2) (b); and

(ii) may not be attached by the creditor of any such trust account practice, attorney, partner or member or advocate.
(b) Any excess remaining after all claims of persons whose money has, or should have been deposited or invested in a

trust account referred to in paragraph (a), and all claims in respect of interest on money so invested, are deemed to form part
of the assets of the trust account practice concerned.

(2) Trust property which is registered in the name of a trust account practice, orjointly in the name of an attorney or trust
account practice and any other person in a capacity as administrator, trustee, curator or agent, does not form part of the
assets of that attorney or trust account practice or other person.

89 Court may prohibit operation of trust account

The High Court may, on application made by the Council or the Board, and on good cause shown, prohibit any legal
practitioner referred to in section 84 (1) from operating in any way on his or her trust account, and may appoint a curator
bonis to control and administer that trust account, with any rights, powers and functions in relation thereto as the court may
deem fit.

90 Appointment of curator bonis in respect of trust account
(1) If any legal practitioner referred to in section 84 (1)-

(a) dies;
(b) becomes insolvent;
(c) is struck off the Roll or suspended from practice;
(d) is declared by a competent court to be incapable of managing his or her own affairs; or
(e) abandons his or her practice or ceases to practise,

the High Court may, on application made by the Council, Board or by any person having an interest in the trust account of
that legal practitioner or trust account practice, appoint a curator bonis to control and administer that account, with any
rights, powers and functions as the court may deem fit.

(2) Where the legal practitioner contemplated in subsection (1) is an attorney and was practising in partnership or as a
member of a company with another attorney or attorneys, the court must allow the trust account to remain under the control
of the remaining partners or members, unless there is good reason not to do so.

(3) If a trust account practice is sequestrated, liquidated or placed under business rescue procedures, whether provisionally
or finally, the court may, on application made by the Council, Board or by any person having an interest in the trust account of
that practice, appoint a curator bonis to control and administer that account, with any rights, powers and functions as the
court may deem fit.

(4) The court may only grant an application provided for in subsection (1) or (2), on good cause shown by the Council,
Board or any other person concerned, and after having given the trust account practice an opportunity to respond in writing
to the application.

(5) Nothing in this section or section 89 may be construed as preventing any attorney who was practising in partnership
with a legal practitioner referred to in subsection (1) who is an attorney, from operating on the trust account of the
partnership.

91 Rights of banks in reapect of trust accounts
(1) (a) Any bank at which a trust account practice keeps its trust account, or any separate account forming part of a trust

account, is not, by reason only of the name or style by which the account concerned is distinguished, deemed to have
knowledge that the trust account practice is not entitled to all money paid into that account or with which that account is
credited.

(b) The provisions of paragraph (a) do not relieve the bank from any liability or obligation which legally exists and to
which it would be subject apart from the provisions of this Act.

(2) Despite subsection (1), a bank at which a trust account practice keeps its trust account, or any separate account
forming part of a trust account, does not, in respect of any liability of the trust account practice to that bank not being a
liability arising out of, or in connection with, any such account, have or obtain any recourse or right, whether by way of set-
off, counter-claim, charge or otherwise, against money standing to the credit of that account.

(3) This section does not-
(a) deprive any bank of any existing right;
(b) take away or affect any claim, lien, counter-claim, right of set-off, or charge of any kind which a trust account

practice has against, or on, any money held or received on account of any person; or
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(c) relieve any trust account practice which has invested any money referred to in subsection (1) in a trust or other
interest-bearing account refen-ed to in section 86, of any liability in respect thereof.

(4) Any bank at which a trust account practice keeps its trust account or any separate account forming part of its trust
account, must, if so directed by the Council or the Board, furnish the Council or the Board with a signed transaction history of
that account for the period determined by the Council or the Board, as the case may be.

[Sub-s. (4) substituted by if; of Act 16 of 2017 (wef 18 January 2018).]

CHAPTER 8
GENERAL PROVISIONS (55 92-93)

92 Recovery of costs by legal practitioners rendering free legal services

(1) Whenever in any legal proceedings or any dispute in respect of which legal services are rendered for free to a litigant or
other person by a legal practitioner or law clinic, and costs become payable to that litigant or other person in terms of a
judgment of the court or a settlement, or otherwise, that litigant or other person must be deemed to have ceded his or her
rights to the costs to that legal practitioner, law clinic or practice.

(2) (a) A litigant or person referred to in subsection (1) or the legal practitioner or law clinic concerned may, at any time
before payment of the costs referred to in subsection (1), give notice in writing to—

(i) the person liable for those costs; and
(ii) the registrar or clerk of the court concerned,

that the legal services are being or have been rendered for free by that legal practitioner, law clinic or practice.
(b) Where notice has been given as provided for in paragraph (a), the legal practitioner, law clinic or practice concerned

may proceed in his or her or its own name, or the name of his or her practice, to have those costs taxed, where appropriate,
and to recover them, without being formally substituted for the litigant or person referred to in subsection (1).

(3) The costs referred to in subsection (1) must be calculated and the bill of costs, if any, must be taxed as if the litigant
or person to whom the legal services were rendered by the legal practitioner, law clinic or practice actually incurred the costs
of obtaining the services of the legal practitioner, law clinic or practice acting on his or her or its behalf in the proceedings or
dispute concerned.

93 Offences and penalties

(1) Any person who, in a practice, without the written consent of the Council, employs in any capacity any person who has
been struck off the Roll or suspended from practice, while that person remains struck off or suspended, commits an offence
and is liable on conviction to a fine or imprisonment for a period not exceeding one year.

(2) Any person who contravenes the provisions of section 33 commits an offence and is liable on conviction to a fine or to
imprisonment for a period not exceeding two years or to both such fine and imprisonment.

(3) Any legal practitioner who contravenes any of the provisions of section 34 commits an offence and is liable on
conviction to a fine or to imprisonment for a period not exceeding two years or to both such fine and imprisonment

(4) Any person who-
(3) fails to comply with the provisions of section 39 (7) (a) (i), (ii), (iii) or (iv);
(13) contravenes section 39 (7) (b), (e) or (f); or
(c) obstructs or hinders any person in the performance of his or her functions under section 39,

commits an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding one year.
(5) Any person who has been summoned to appear before the Ombud in tents of section 48 and who—

(a) without sufficient cause fails to appear at the time and place specified in the summons or to remain in attendance
until he or she is excused by the Ombud from further attendance;

(b) at his or her appearance before the Ombud-
(i) fails to produce a book, document or other object in his or her possession or under his or her control which

he or she has been summoned to produce; or
(ii) refuses to take an oath or to make an affirmation after he or she has been asked by the Ombud to do so;

and
(c) having taken an oath or having made an affirmation-

(i) fails to answer fully and to the best of his or her ability any question lawfully put to him or her; or
(ii) gives false evidence knowing that evidence to be false or not knowing or not believing it to be true,

commits an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding one year.
[Date of commencement of sub-s. (5): 1 March 2022.]

(6) Any attorney or advocate who contravenes section 56 (7) commits an offence and is liable on conviction to a fine or to
imprisonment for a period not exceeding two years.

(7) A claimant who fails to co-operate with the Fund in the exercise of its subrogated rights as contemplated in section 80,
commits an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding two years.

(8) Any person who contravenes section 84 (1) or (2) or section 34, in rendering legal services-
(a) commits an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding two years or

to both such fine and imprisonment;
(b) is on conviction liable to be struck off the Roll; and
(c) is not entitled to any fee, reward or reimbursement in respect of the legal services rendered.

(9) Any person who-
(a) refuses or fails to produce a book, document or any article in terms of section 37 (2) (a) or (b) or 87 (5);
(b) contravenes section 37 (2) (c) or 87 (6); or
(c) obstructs or hinders any person in the performance of his or her functions under those provisions,

commits an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding one year.
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CHAPTER 9
REGULATIONS AND RULES (55 94-95)

94 Regulations
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Minister may, and where required in the circumstances, must, subject to subsection (2), make regulations relating

the establishment of a mechanism to provide appropriate legal education and training as contemplated in section 6
(5) (f);
the establishment of a mechanism to monitor progress on the implementation of the programmes relating to the
empowerment of historically disadvantaged legal practitioners as well as historically disadvantaged candidate legal
practitioners referred to in section 6 (5) (h) (iv);
a procedure for the election of legal practitioners to the Council as contemplated in section 7 (1) (a);
the manner in which teachers of law are designated for purposes of the Council as contemplated in section 7 (1)
(b);

[Para. (e) deleted by s. 7 of Act 16 of 2017 (wef 18 January 2018).]
the admission and enrolment of foreign legal practitioners as contemplated in section 24 (3);
the certificate to be issued by the registrar of a Division of the High Court to the effect that an attorney has the
right to appear in the High Court, the Supreme Court of Appeal or the Constitutional Court as contemplated in
section 25 (3);
appropriate relevant experience as contemplated in section 25 (3) (b);

the practical vocational training requirements for candidate legal practitioners as contemplated in section 26 (1)
(C);
the rendering of community service as contemplated in section 29 (1);
the implementation of recommendations emanating from the investigation of the South African Law Reform
Commission in respect of fees as contemplated in section 35;
the manner in which an application is made to court for purposes of section 40 (3) (a) (i) and (b) (i);

government and other securities in which the Board can invest surplus funds as contemplated in sections 63 (1)
(a) and 72(3);
the matters to be included in the annual report submitted to the Council and Minister as contemplated in section 75
(3) (d);
any other matter in respect of which regulations may or must be made in terms of this Act; or
any other ancillary or administrative matter that is necessary to be prescribed for the proper implementation or
administration of this Act.
regulations contemplated in subsection (1) must-
in the case of subsection (1) (a) to (l) and (o) and (p), be made after consultation with the Council, unless
otherwise indicated; and
in the case of subsection (1) (m) and (n), be made after consultation with the Council and the Board.
regulation made under subsection (1) must, before publication thereof in the Gazette, be approved by Parliament.

Council may, and where required in the circumstances, must by publication in the Gazette, make rules relating to-
the fees and charges payable to the Council as contemplated in section 6 (4);
the procedures to be followed before a member of the Council is removed or suspended from office as contemplated
in section 12 (4);
the procedure for convening meetings of the Council and the procedure for the conduct of meetings as
contemplated in section 16 (2);
the procedure for the conduct of meetings of committees of the Council as contemplated in section 18 (3);
the procedure for the appointment of the executive officer and other employees of the Council as contemplated in
section 19 (4);
the conditions of service of the executive officer and other employees of the Council as contemplated in section 19
(6);
the establishment of an executive committee and the determination of its powers and functions as contemplated in
section 20 (1);
the procedure for convening meetings of the executive committee and the procedure for the conduct of meetings
as contemplated in section 20 (9) (b);

the investment of monies of the Council which are not required for immediate use as contemplated in section 22 (3)
(b);

a procedure for the election of Provincial Councils as contemplated in section 23 (4);
the information which must be submitted to the Council when a person applies to court for admission as a legal
practitioner and the time period within which that information must be submitted as contemplated in section 24 (2)
(d):

the period of practice as an attorney and the advocacy training programme as contemplated in the proviso to
section 25 (3) (a);
the infon'nation which must be submitted to the Council when an attorney applies to the registrar of a Division of

the High Court for a certificate for the right to appear in the High Court, the Supreme Court of Appeal or the
Constitutional Court and the time period within which that information must be submitted as contemplated in
section 25 (4) (a);
competency-based examinations or assessments for candidate legal practitioners, conveyancers or notaries as
contemplated in section 26 (1) (d), (2) and (3);
the minimum conditions and procedures for the registration and administration of practical vocational training and
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the payment of remuneration, allowances or stipends to all candidate legal practitioners as contemplated in section
27;

(p) procedures and directions pertaining to the assessment of persons undergoing practical vocational training as
contemplated in section 28 (1);

(q) the level of competence to be achieved for the admission and enrolment of a person as a legal practitioner as
contemplated in section 28 (2);

(r) the criteria for a person, institution, organisation or association to qualify to conduct the assessment of practical
vocational training as contemplated in section 28 (4);

(s) the exemption of any candidate legal practitioner or legal practitioner from performing community service as
contemplated in section 29 (3);

(t) the manner in which an application by a person admitted by the court as a legal practitioner must be submitted to
the Council through the Provincial Council in question for the enrolment of his or her name on the Roll as
contemplated in section 30 (1) (a)and (b) (iii);

(u) the fee to be paid by a person applying to the Council for enrolment as contemplated in section 30 (1) (b) (i);
(v) the manner in which the Council must keep the Roll of legal practitioners as contemplated in section 30 (3);
(w) the notification by the Council of a person of the cancellation or suspension of his or her enrolment as

contemplated in section 31 (3);
(x) the manner in which an application must be made by a legal practitioner to the Council for the conversion of his or

her enrolment as an attorney to that of an advocate and vice versa and the fee payable as contemplated in
section 32 (1) (a);

(y) the manner in which an application must be made by an advocate practising as such referred to in section 34 (2)
(a) (i) to the Council, for the conversion of his or her enrolment to that of an advocate practising as such referred
to in section 34 (2) (a) (ii) and vice versa as contemplated in section 32 (1) (b);

(2) the circumstances in which a legal practitioner can apply for the conversion of his or her enrolment and the
requirements that must be complied with as contemplated in section 32 (3);

(2A) those legal services that may be rendered by an advocate as contemplated in section 34 (2) (b);
(2B) the briefing of advocates by attorneys and the briefing of advocates directly by members of the public as

contemplated in section 34 (3);
(2C) the instruction of attomeys as contemplated in section 34 (4);
(2D) the approval for the establishment of law clinics as contemplated in section 34 (8) (6);
(2E) the requirements for the engagement of candidate legal practitioners by law clinics as contemplated in section 34

(8) (b) (N);
(zF) those legal services which may not be rendered by law clinics as contemplated in section 34 (8) (b) (v);
(2G) the procedure to be followed by disciplinary bodies for dealing with complaints of misconduct as contemplated in

sections 38(1) and 39 (1);
(2H) the form of a subpoena and the manner of service thereof as contemplated in section 39 (3) (b) (i) and (iii);
(21) the manner in which a legal practitioner, candidate legal practitioner, juristic entity or complainant may lodge an

appeal to an appeal tribunal as contemplated in section 41 (1) (a) and (b);
(2]) a procedure for the election of legal practitioners to the Board as conterrplated in section 62 (1) (a), in

consultation with the Board;
(2K) applications to the Council by legal practitioners for Fidelity Fund certificates as contemplated in section 85 (1)

(a):
(2L) the legal practice management course to be completed by first time attorneys and advocates referred to in

section 34 (2) (b) and the fee payable in respect thereof as contemplated in section 85 (1) (b);
(2M) the contribution payable by persons applying for Fidelity Fund certificates as contemplated in section 85 (2);
(2N) the form of the application for Fidelity Fund certificates as contemplated in section 85 (6) (d); or
(20) any other matter in respect of which rules may or must be made in terms of this Act;

(2) The Legal Services Ombud must, by publication in the Gazette, make rules relating to—
(a) the form of a summons and the manner of service thereof as contemplated in section 48 (3) (a) and (d);
(b) the preparation and submission of the annual report of the Office of the Ombud to the Minister as contemplated in

section 52 (1); and
(c) any other matter concerning the Office of the Legal Services Ombud.

[Date of commencement of sub~s. (2): 1 March 2022.]

(3) The Board must, by publication in the Gazette, make rules relating to-
(a) the inspection of trust accounts of attorneys and advocates referred to in section 34 (2) (b) as contemplated in

section 63 (1) (e); and
(1:) contributions to the Fund and the issuing and costs of Fidelity Fund certificates, the procedure for the appointment

of the executive officer and other employees of the Fund or any other matter concerning the Fund as contemplated
in section 63 (1) (f).

(4) (a) Before the Council, the Ombud or the Board makes any rule under this section, the Council, the Ombud or the Board,
as the case may be, must publish a draft of the proposed rule in the Gazette together with a notice, calling on interested
persons to comment in writing within a period stated in the notice, which may not be less than 30 days from the date of
publication of the notice.

(b) If the Council, the Ombud or the Board alters the draft rules as a result of any comments, it need not publish those
alterations before making the rule.

(5) The Council, the Ombud or the Board may, if circumstances necessitate the publication of a rule without giving notice
provided for in subsection (4) (a), publish that rule without prior publication of a draft as provided for in subsection (4),
provided that the notice of publication states-

(a) the reason why circumstances necessitated that publication without prior publication of a draft as provided for in
subsection (4); and

(b) that any person who is aggrieved by the rule may make representations to the Council, the Ombud or the Board, as
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the case may be, within a period stated in the notice, which may not be less than 30 days from the date of
publication of the notice.

CHAPTER 10
NATIONAL FORUM AND TRANSITIONAL PROVISIONS (55 96-120)

Part 1 (55 96-108)
[Date of commencement of Part 1: 1 February 2015.]

96 National Forum on Legal Profession

(1) A National Forum on the Legal Profession (hereafter referred to as the 'National Forum') is hereby established as a
body corporate with full legal capacity and comprising of the following members:

(a) 16 legal practitioners, namely—
(i) eight attorneys designated by the Law Society of South Africa, two of which represent the Black Lawyers

Association, two of which represent the National Association of Democratic Lawyers, one of which
represents the Law Society of the Cape of Good Hope, one of which represents the Law Society of the
Orange Free State, one of which represents the Law Society of the Transvaal and one of which represents
the Natal Law Society;

(ii) five advocates designated by the General Council of the Bar of South Africa;
(iii) one advocate designated by the National Bar Council of South Africa;
(iv) one advocate designated by the National Forum of Advocates; and
(v) one advocate designated by Advocates for Transformation;

(b) one teacher of law designated by the South African Law Deans Association;
(c) subject to subsection (3), two persons who, in the Opinion of the Minister, are fit and proper persons who have

knowledge of the legal profession, designated by the Minister;
(d) one person designated by Legal Aid South Africa; and
(e) one person designated by the Board.

(2) The need for the National Forum to reflect-
(a) the racial and gender composition of South Africa;
(b) representation of persons with disabilities; and
(c) provincial representation,

must, as far as is practicable, be considered when the National Forum is established in terms of this section, in addition to the
terms of reference of the National Forum.

(3) A person referred to in subsection (1) (c) may not be designated as a member of the National Forum if he or she-
(a) is a public servant;
(b) is a member of Parliament, any provincial legislature or any municipal council; or
(c) is an office-bearer or employee of any party, movement or organisation of a party-political nature.

(4) The National Forum ceases to exist on the date of the meeting with the Council as envisaged in section 105 (3), which
date may not be later than 31 October 2018.

[Sub-s. (4) substituted by s. 8 (a) of Act 16 of 2017 (wef 18 January 2018).]

(5) ......
[Sub-s. (5) deleted by s. 8 (b) of Act 16 of 2017 (wef 18 January 2018).]

[Date of commencement of s. 96: 1 February 2015.]

97 Terms of reference of National Forum

(1) The National Forum must, within 24 months after the commencement of this Chapter—
(a) make recommendations to the Minister on the following:

(i) An election procedure for purposes of constituting the Council;
(ii) the establishment of the Provincial Councils;

[Sub-para. (ii) substituted by s. 9 (a) of Act 16 of 2017 (wef 18 January 2018).]
(iii) the composition, powers and functions of the Provincial Councils;
(iv) ......

[Sub-para. (iv) deleted by s. 9 (b) of Act 16 of 2012 (wef 18 January 2018).]
(v) all the practical vocational training requirements that candidate attorneys or pupils must comply with

before they can be admitted by the court as legal practitioners;
[Sub-para. (v) substituted by s. 9 (c) of Act 16 of 2017 (wet 18 January 2018).]

(vi) the right of appearance of a candidate legal practitioner in court or any other institution; and
(vii) a mechanism to wind up the affairs of the National Forum;

(b) prepare and publish a code of conduct for legal practitioners, candidate legal practitioners and juristic entities; and
(c) make rules, as provided for in section 109 (2) and (3).

[Para. (c) substituted by s. 9 (d) ofAct 16 of 2017 (wef 18 January 2018).]

(2) (a) The National Forum must, within 24 months of the commencement of this Chapter, negotiate with, and reach an
agreement with, the law societies referred to in section 56 of the Attorneys Act, in respect of the transfer of their assets,
rights, liabilities, obligations and staff, to the Council or Provincial Councils as well as a date on which the law societies shall be
dissolved and such transfer effected: Provided that such date may not be later than six months after the date of
commencement of Chapter 2.

[Para. (a) substituted by s. 9 (e) of Act 16 of 2017 (wef 18 January 2018).]
(b) The provisions of paragraph (a) do not preclude any non—statutory bodies or voluntary associations which are

involved in the regulation of legal practitioners or matters dealt with in this Act, from negotiating and reaching an agreement
with the National Forum in respect of the transfer of their assets, rights, liabilities, obligations and staff, to the Council or
Provincial Councils.
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(3) Section 197 of the Labour Relations Act, 1995 (Act 66 of 1995), applies in respect of the transfer of the staff
contemplated in subsection (2).

(4) If an agreement contemplated in subsection (2) cannot be reached by the parties concerned, any of the parties may
agree to refer the matter to arbitration in terms of the Arbitration Act, 1965 (Act 42 of 1965).

(5) The Minister may extend the period of 24 months contemplated in subsections (1) and (2) if he or she deems it
necessary.

(6) The National Forum must, at least six months before the date of commencement of Chapter 2, make recommendations
to the Minister for purposes of making the regulations contemplated in section 94.

[Sub-s. (6) added by s. 9 (f) of Act 16 of 2017 (wef 18 January 2018).]
[Date of commencement of s. 97: 1 February 2015.]

98 Powers and functions of National Forum
(1) The National Forum may do all that is necessary or expedient to carry out its terms of reference referred to in section

97, including the following, having due regard to the Constitution and applicable legislation where appropriate and relevant:
(3) Establish one or more committees, including an executive committee, consisting of members of the National Forum

only, or members of the National Forum and staff members or other persons, to assist the National Forum in-
(i) the performance or exercise of its powers and functions;

(ii) determining the powers and functions of a committee;
(iii) appointing a chairperson and deputy chairperson of a committee;
(iv) determining procedures for the functioning of committees; and

(b) delegate in writing any of its powers and functions to its committees, subject to any conditions it may impose,
which delegation does not-

(i) divest the National Forum of the power or function so delegated; and
(ii) preclude the National Forum from varying or setting aside any decision made under a delegation.

(2) The National Forum must, in consultation with the Director-General-
(a) appoint an executive officer to perform or exercise the powers and functions determined by the National Forum and

supervise the staff of the National Forum;
(b) employ or second from existing governance structures in the legal profession, so many staff members as may be

necessary to enable it to carry out its functions;
(c) conclude agreements with any person or organisation for the performance of any particular act or any particular

work or the rendering of services for the purpose of furthering the objects of the National Forum;
(d) enter into contracts in connection with the performance of its functions or the exercise of its powers;
(e) determine the remuneration and other conditions of service of staff members; and
(f) pay an honorarium or an allowance to any person to cover expenses reasonably incurred by him or her in connection

with any act performed at the request of the National Forum or in terms of its directions on behalf of the National
Forum and the furtherance of its objects.

(3) The National Forum must, taking into account the provisions of this Act, conduct a cost analysis of the operation of the
Council and Provincial Councils and make recommendations to the Minister for consideration by Parliament as contemplated in
subsection (4), on the funding thereof, with a view to the effective and efficient implementation of the Act.

(4) The National Forum must, after its establishment, report to the Minister every six months on its activities and the
Minister must, irrmediately on receipt thereof, submit the report to Parliament.

[Date of commencement ofs. 98: 1 February 2015.]

99 Membership of National Forum

(1) A member of the National Forum must-
(a) be a South African citizen; and
(b) be a fit and proper person.

(2) The following persons are disqualified from becoming or remaining members of the National Forum:
(a) An unrehabilitated insolvent;
(b) a person declared to be of unsound mind by a court of the Republic;
(c) a person who has been convicted in a court of first instance-

(i) of an offence and sentenced to more than 12 months' imprisonment without the option of a fine; or
(ii) of an offence which involves any element of dishonesty,

either in the Republic, or outside the Republic if the conduct constituting the offence would have been an offence
in the Republic, other than a conviction for an offence committed prior to 27 April 1994 associated with political
objectives: Provided that if the person in question lodges an appeal against the conviction or sentence, he or she
may be suspended from office by the National Forum as contemplated in section 103, until the appeal has been
determined: Provided further that he or she may be replaced by the designating body; or

(d) a person who has been removed from office in terms of section 103.
[Date of commencement of s. 99: 1 February 2015.]

100 Chairperson and deputy chairperson [of] National Forum

(1) The Minister must, after consultation with the members of the National Forum, at its first meeting, designate one of the
members as chairperson and another as deputy chairperson.

(2) The chairperson and the deputy chairperson, subject to section 99, hold office for the duration of the National Forum.
(3) The deputy chairperson must, if the chairperson is absent or is for any reason unable to act as chairperson, perform all

the functions and exercise all the powers of the chairperson.
(4) If both the chairperson and deputy chairperson are absent from any meeting, the members present must elect a person

from among themselves to preside at that meeting and the person so presiding must, during that meeting and until the
chairperson and deputy chairperson resumes duty, perform all the functions and exercise all the powers of the chairperson.
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