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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CCT CASE NUMBER: 297/2023 

In the matter between:- 

DR. TONETHA JAY        1ST APPLICANT 

DR. JAY COSMETIC (PTY.) LTD.      2ND APPLICANT 

AND 

MEDICLINIC (PTY.) LTD.       RESPONDENT 

AND 

PAN AFRICAN BAR ASSOCIATION OF SOUTH AFRICA  Amicus Curiae 

APPLICANTS’ ANSWERING RULE 20(4) WRITTEN SUBMISSIONS  
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ABBREVIATIONS 

1. In these answering written submissions, in terms of Rule 20(4) of the CC Rules, 

the same abbreviations will be used as identified in the initial written 

submissions. 

2. Subsequently, all terms and expressions highlighted in bold italics have been 

defined in the initial written submissions. 

3. Reference to any cited legislation contained in these submissions, also refers 

to any amendment thereof from time to time. 

 

INTRODUCTION 

4. The Applicants have reviewed the written submissions of both the Respondent 

and the Amicus Curiae. It is their position that, except for the exclusion 

mentioned infra, the matters addressed do not necessitate any further 

argument from the Applicants as they have already been presented. 

5. Unfortunately, neither the Respondent nor the Amicus Curiae expressed their 

own views regarding the numerous arguments put forth by the Applicants to 

support their positions, nor did they provide reasons for choosing not to oppose 

them. Consequently, this court's discretion is invoked to assess all the 

arguments adduced and adjudicate them based on the merits presented during 

the further court proceedings. 
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6. Only two aspects require addressing, both of which represent a shared 

understanding of the legal stance by both the Respondent and the Amicus 

Curiae. 

7. Following this, the answering written submissions will be restricted to 

addressing only the following topics:- 

7.1. Automatic Right of Appeal; 

7.2. “Lay Person” Representation. 

 

AUTOMATIC RIGHT OF APPEAL 

8. It was observed that both the Respondent and the Amicus Curiae relied on the 

George1 judgment to support their respective positions, asserting that there is 

no automatic right of appeal in Equality Court matters. Respectfully, these 

positions are incorrect.2  

9. It seems apparent that both parties believe that the George judgment, rendered 

prior to the enactment of the SC Act, established that leave to appeal must be 

sought first in Equality Court appeals, without considering the implications of 

both Section 5(2) of the Equality Act and Section 2(3) of the SC Act. The 

Applicants disagree. 

10. In support of the Respondent’s position, the Amicus Curiae argues that 

because the SC Act makes the Old SC Act applicable to matters in relation to 

                                                           
1 Minister of Environmental Affairs and Tourism v George [2006] SCA 57 (RSA) (‘George’) 
2 Respondent’s Written Submissions paras. 41 – 42, p. 25; Amicus Curiae Written Submissions paras. 
49 – 52, pp. 23 – 24 
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the SC Act, automatically the George judgment referring to the Old SC Act 

should still apply.3  This argument is respectfully misplaced for the following 

reasons:- 

10.1. The Old SC Act did not have a conflict clause like the SC Act; 

10.2. The conflict clause of the Equality Act appears not to have been 

considered when the SCA rendered the George judgment. 

11. The requirement that the guiding principles4 of the Equality Act be applicable 

in both the SCA and this court mandates that both these courts adjust their 

formal processes to accommodate the informal procedures necessary for, inter 

alia, appeals. This overrides the rigid rules and practices traditionally applicable 

in both this court and the SCA. 

12. The additional question pertinent to this subject matter is: Does the phrase ‘any 

proceedings’ encompass, inter alia, appeal proceedings related to the Equality 

Court under the Equality Act? The Applicants affirmatively respond to this 

question. 

13. Section 4(1) of the Equality Act, guiding principles, prescribes that: 

“In the adjudication of any proceedings which are instituted in terms of 

or under this Act, the following principles should apply:  

(a)  The expeditious and informal processing of cases, which 

facilitate participation by the parties to the proceedings;  

                                                           
3 Amicus Curiae Written Submissions paras. 54 – 55, p. 25 
4 s4 Equality Act 
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(b)  access to justice to all persons in relevant judicial and other 

dispute resolution forums;  

(c)  the use of rules of procedure in terms of section 19 and 

criteria to facilitate participation;  

(d)  the use of corrective or restorative measures in conjunction 

with measures of a deterrent nature;  

(e)  the development of special skills and capacity for persons 

applying this Act in order to ensure effective implementation 

and administration thereof.” [My Emphasis] 

14. In reference to these guiding principles, it is the position that appeal 

proceedings are regulated under the Equality Act and must therefore follow 

them, unless exceptional circumstances determine otherwise. 

 

“LAY PERSON” REPRESENTATION  

15. The submissions presented by both the Respondent and the Amicus Curiae to 

this very subject was, respectfully, disappointingly and very much one-sided to 

protect the legal fraternity’s monopoly in our courts. No counter arguments have 

been presented to the extensive effort that was put into justifying the rights of 

persons to be represented by a non-legal practitioner before this court and the 

SCA, in particular, in respect of Equality Act related court proceedings. 
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16. Unfortunately, counter-arguments to the Kenmere Rule 5 , a legal principle 

affirmed by this court, were overlooked by both the Respondent and the Amicus 

Curiae in their written submissions. Instead, they relied on the SCA judgment 

in Candice-Jean6 where the SCA incorrectly stated, in our respectful view, that 

“[i]n terms of the common law, it is not permissible for a lay person to represent 

a natural person in a court of law. This common-law position now finds support 

in s 25 of the Legal Practice Act 28 of 2014…”7 

17. Respectfully, this SCA judgment is incorrect or not applicable in this matter, 

inter alia, for the following reasons:- 

17.1. The specific section of the LPA that the court should have referenced is 

Section 33, not Section 25 of the LPA. Section 33 explicitly grants 

anyone not expecting any form of benefit the right to represent another, 

whether a natural or juristic person, in court or to prepare court papers. 

In that case, if Mr. Van der Merwe informed the SCA that he represented 

his daughter not expecting any fee, commission, gain or reward, directly 

or indirectly, it is the undersigned’s respectful view that the SCA should 

have considered to allow him to have proceeded to represent his 

daughter against that very backdrop;8 

17.2. The implications of Section 173 of the Constitution, which grants a 

superior court the authority to regulate its own procedures, were 

completely disregarded. To this end, this judgment incorrectly suggests 

                                                           
5 Applicants’ Written Submissions paras. 135 – 140, pp. 60 – 62 
6 Commissioner for the South African Revenue Service v Candice-Jean van der Merwe (211/2021) 
[2022] ZASCA 106 (30 June 2022) (‘Candice-Jean’) 
7 Ibid, para. 45 
8 Applicants’ Written Submissions paras. 126 – 132, pp. 56 – 60 
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that the alleged common-law position overrides the authority of superior 

courts and that their judges have “…no discretion to allow a lay person 

to represent a natural person in a court of law”;9 

17.3. It seems that neither the court nor the parties were aware of the Kenmere 

Rule, as it was not raised or discussed during the arguments; 

17.4. Additionally, the opportunity for Ms. Candice-Jean to be assisted by her 

father, who is not a legal practitioner, was neither suggested nor 

addressed subsequent to the judgment. It seems that the SCA provided 

no avenue to safeguard her fundamental rights if she does not engage 

a legal practitioner, thereby establishing an unconstitutional stance; 

17.5. This judgment is not applicable to the Equality Act, and as a result, the 

prescribed guiding principles, inter alia, have not been considered. 

18. The references in the Respondent’s Written Submissions to specific authorities 

in their paragraphs 70 and 71 fail to consider the Kenmere Rule, Section 173 

of the Constitution, or adhere to the guiding principles outlined in the Equality 

Act. 

19. The assertion by both the Respondent and the Amicus Curiae that while one 

begins with the Equality Act, an indigent litigant’s rights represented by a 

competent non-legal practitioner are disregarded on appeal as they must 

navigate the SC Act without the guiding principles, does not withstand 

                                                           
9 Ibid, para. 46 
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constitutional scrutiny. No authority could be found to justify such an 

interpretation.  

20. Unfortunately, apart from the undersigned, a non-legal practitioner whose 

competence to continue representing the Applicants is being questioned, there 

has been a serious effort to heed this court's instructions by crafting well-

researched arguments for the Applicants to justify non-legal practitioner 

representation in Equality Act proceedings.  

21. However, in direct contrast, the submissions put forth by the legal practitioner 

teams of both the Respondent and the Amicus Curiae are respectfully not 

conducive to this court's deliberations. They seem to prioritise the protection of 

their own legal fraternity at all costs, thereby perpetuating its domination over 

our courts and disregarding the constitutional principle of equality before the 

law and equal access to justice. These principles are not only guaranteed by 

the Constitution but also by the African Charter. 

22. Should it be found that insufficient balanced arguments have been presented 

to make an informed decision regarding non-legal practitioner representation 

post Equality Court proceedings, the Applicants respectfully request the Chief 

Justice to seek input from, inter alia, the South African Human Rights 

Commission (“SAHRC”) and/or the Socio-Economic Rights Institute of South 

Africa (“SERI”) on this crucial matter as well. 

23. The Applicants respectfully hold the view that implementing a blanket rule to 

prohibit informal representation before the superior courts on appeal from the 

Equality Court, especially considering that non-legal practitioner representation 

has been successfully utilised for many years in other courts with similar status 
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as the High Court and their associated courts of appeal, does not imply that our 

Constitution should be interpreted to bar non-legal practitioner representation 

in the SCA and this court altogether. Certainly not, especially considering that 

many of our citizens view legal practitioner representation as a luxury that is 

nearly impossible to obtain or trust anymore. 

Reyno De Beer 

Applicants’ Representative 

Mobile: 0677357288 

Email: reyno@libertyfighters.co.za 

Date: 14 May 2024 
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