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A. INTRODUCTION  

 

1. The Chief Justice on 19 March 2024, issued directions wherein the parties in casu 

were directed to file written submissions. In the said directions, the Chief Justice 

further invited the Pan African Bar Association (“PABASA”) to appoint counsel as 

amicus curiae to address written submissions on the topics set out in the directions. 

The invitation was accepted, and it is on this basis we file these written submissions. 

 

2. We have been directed to address written submissions concerning the topics stipulated 

in subparagraphs (a), (c) and (e) of the directions. 

 

3. The abovementioned subparagraphs are as follows:  

 

3.1. Sub-paragraph (a) - What are the threshold requirements in relation to the 

nature of a complaint and the evidence presented by a party in support of that 

complaint before the jurisdiction of the Equality Court is engaged? 

 

3.2. Subparagraph (c) - Do unsuccessful applicants before the High Court sitting 

as the Equality Court have an appeal as of right from the Equality Court to 

the Supreme Court of Appeal (“SCA”)? 

 

3.3. Subparagraph (e) - Do parties in the Equality Court who elect to be 

represented by laypersons have any right to continued representation by such 

lay persons on appeal to the SCA or the Constitutional Court? 
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4. In making these submissions, we will only be restricted to the directions as issued by 

this court. Accordingly, these heads of argument: 

 

4.1. Do not pertain to the merits of the appeal but are instead limited to the issues 

outlined in the subparagraphs discussed above; 

 

4.2. Do not address the question of whether the Equality Court was correct to 

conclude that it did not have jurisdiction over the complaint of the applicants;  

 

5. Accordingly, as the amicus curiae, we make the following four principal submissions:  

 

5.1. First, we outline the threshold that must be met before the jurisdiction of the 

Equality Court is engaged.  

 

5.2. Second, there is no automatic right of appeal from the Equality Court to the 

Supreme Court of Appeal. Leave to appeal is required to lie from the Equality 

Court decision.  

 

5.3. Third, the effect of a ruling under Regulation 10(9)(b) of the regulations 

made by the presiding officer in the Court a quo is to inform and/or advise 

the complainants that the representative they chose is not suitable to properly 

represent them in proceedings in the Equality Court. 
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5.4. Fourth and lastly, a party/complainant who elects to be represented by a 

layperson in the Equality Court has no right to continued representation by 

such layperson (s) at the SCA or the Constitutional Court.  

 

6. We address each submission in turn hereunder.  

 

B. THE THRESHOLD REQUIREMENTS THAT MUST BE MET BEFORE THE 

JURISDICTION OF THE EQUALITY COURT IS ENGAGED. 

 

7. Before dealing with the threshold requirements as requested by the directions. It is 

vital to consider the context upon which same is to be considered and interpreted.  

 

8. It is instructive to refer to provisions of the Promotion of Equality and Prevention 

of Unfair Discrimination Act (“Equality Act”)1 at this stage as well as the 

Constitution of the Republic of South Africa, 1996 (“Constitution”).2  

 

9. The preamble to the Equality Act provides, inter alia, that: 

 

“To give effect to section 9 read with item 23(1) of Schedule 6 to the 

Constitution of the Republic of South Africa, 1996, to prevent and prohibit 

unfair discrimination and harassment; to promote equality and eliminate 

unfair discrimination; to prevent and prohibit hate speech; and to provide 

for matters connected therewith.” 

 
1 Promotion of Equality and Prevention of Unfair Discrimination Act no. 4 of 2000 (“Equality Act”).  

2 Constitution of the Republic of South Africa, 1996. 
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10. Further, other significant parts of the preamble stipulate that:  

 

“Although significant progress has been made in restructuring and 

transforming our society and its institutions, systemic inequalities and unfair 

discrimination remain deeply embedded in social structures, practices and 

attitudes, undermining the aspirations of our constitutional democracy;  

the basis for progressively redressing these conditions lies in the Constitution 

which, amongst others, upholds the values of human dignity. equality, 

freedom and social justice in a united, non-racial and non-sexist society 

where all may flourish;  

 

South Africa also has international obligations under binding treaties and 

customary international law in the field of human rights which promote 

equality and prohibit unfair discrimination; Among these obligations are 

those specified in the Convention on the Elimination of All Forms of 

Discrimination Against Women and the Convention on the Elimination of All 

Forms of Racial Discrimination;  

 

Section 9 of the Constitution provides for the enactment of national 

legislation to prevent or prohibit unfair discrimination and to promote the 

achievement of equality; 

…..”3 

 
3 The rest of the preamble to the Equality Act reads as follows:  
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11. Section 9 of the Constitution4 makes provision for the enactment of national 

legislation to prevent or forbid unfair discrimination and to achieve the objective of 

an equal society. 

 

12. The Equality Act is the 'national legislation' as envisaged in section 9 of the 

Constitution. The section provides the right to equality where it guarantees everyone 

 
"This implies the achievement, by special legal and other measures, of historically disadvantaged 

individuals, communities and soc/al groups who were dispossessed of their land and resources, deprived 

of their human dignity and continue to endure the consequences; this Act endeavours to facilitate the 

transition to a democratic society, united in its diversity, marked by human relations that are caring and 

compassionate, and guided by the principles of equality, fairness, equity, social progress, justice, human 

dignity and freedom.” 

4 See section 9 which provides that:  

(1)  Everyone is equal before the law and has the right to equal protection and benefit of the law.  

(2)  Equality includes the full and equal enjoyment of all rights and freedoms. To promote the 

achievement of equality, legislative and other measures designed to protect or advance persons, 

or categories of persons, disadvantaged by unfair discrimination may be taken.  

(3)  The state may not unfairly discriminate directly or indirectly against anyone on one or more 

grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, 

sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.  

(4)  No person may unfairly discriminate directly or indirectly against anyone on one or more 

grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit 

unfair discrimination.  

(5)  Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is 

established that the discrimination is fair.” 
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the right of equality before the law, as well as the right to equal protection and benefit 

of the law.5 

 

13. The provisions of section 9 of the Constitution, specifically section 9(2), provide for 

'legislative and other measures designed to protect or advance persons, or categories 

of persons, disadvantaged by unfair discrimination'. Section 9(4), which is more 

relevant in this case, makes provision for the enactment of national legislation to 

prevent or prohibit unfair discrimination.  

 

14. The abovementioned provisions are reflected in certain sections of the Equality Act, 

specifically, section 2 of the Act, which provides:  

 

“The objects of the Act are – 

 

(a) to enact legislation required by section 9 of the Constitution;  

 

(b)  to give effect to the letter and spirit of the Constitution, in particular  

 

(i)  the equal enjoyment of all rights and freedoms by every person;  

 

(ii) the promotion of equality;  

 

 
5 Also, see Minister of Home Affairs and Another v Fourie and Another (Doctors For Life International and 

Others, Amici Curiae); Lesbian and Gay Equality Project and Others v Minister of Home Affairs and Others 

2006 (1) SA 524 (CC) 



 

Page 9 of 36 
 

(iii) the values of non-racialism and non-sexism contained in section 

1 of the Constitution;  

 

(iv) the prevention of unfair discrimination and protection of human 

dignity as contemplated in sections 9 and 1 O of the Constitution;  

 

(v) the prohibition of advocacy of hatred, based on race, ethnicity, 

gender or religion, that constitutes incitement to cause harm as 

contemplated in section 16(2)( e) of the Constitution and section 

12 of this Act:... 

 

More relevant and pertinent here, sections 2(c), (d) and (f) of the Act makes 

provision for measures in order to facilitate the eradication of unfair 

discrimination, hate speech and harassment particularly on the grounds of 

race, gender and disability;  

Provides for procedures for the determination of circumstances under which 

discrimination is unfair;  

Provision of measures to educate the public and raise public awareness on 

the importance of promoting equality and overcoming unfair discrimination. 

hate speech and harassment: and, the provision for remedies for victims of 

unfair discrimination, hate speech and harassment and persons whose right 

to equality has been infringed, respectively."6 

 

 
6 See entire section 2.  
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15. The abovementioned legal framework and context are significant in the adjudication 

of matters such as in the instant proceedings.  

 

The applicable principles to procedure and the nature of the complaint.  

 

16. The Equality Court is a specialised court established by the Equality Act and exists 

only within the bounds of the Act, its Regulations,7 and its Code of Practice.8 

 

17. It is important to note while a High Court or Magistrates’ Court sits as an Equality 

Court, it does not do so as a general High Court or Magistrates’ Court with all the 

powers and limitations of those courts. While sitting as an Equality Court, its 

jurisdiction does not go beyond the Equality Act.9 

 

18. In terms of section 20(2) of the Equality Act, a person wishing to institute proceedings 

in the Equality Court is obliged to notify the clerk of the court, in the prescribed 

manner, of their intention to do so.  

 

19. The clerk, in turn, is obliged, in terms of section 20(3)(a) of the Equality Act, to ‘refer 

the matter to a presiding officer of the Equality Court in question who must decide 

whether the matter should be dealt with by the Equality Court or whether it should be 

 
7 The Regulations relating to the Promotion of Equality and Prevention of Unfair Discrimination published 

under Government Notice 764, Government Gazette 25065 of 13 June 2003 (the Regulations). 

8 Annexure C to the Regulations. 

9 Manong & Associates (Pty) Ltd v Eastern Cape Department of Roads and Transport (369/08) [2009] ZASCA 

para 50, 54 and 60 (Manong 369/08). 
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referred to another appropriate institution, body, court, tribunal or other forum, which, 

in the presiding officer’s opinion, can deal more appropriately with the matter in terms 

of that alternative forum’s powers and functions’. 

 

20. Chapter 3 of the Regulations, specifically Regulation 6, further provides a procedural 

guide on how proceedings are instituted and ultimately referred to a presiding officer 

for referral to another forum or assignment of a date for hearing. 

 

21. The procedure of instituting proceedings in the Equality Court can be summarised as 

follows: 

 

21.1. Equality Court proceedings are instituted by a person, association or 

commission by notifying the clerk of the intention to do so through Form 2.10 

 

21.2. The clerk must refer the matter to a presiding officer of the Equality Court 

who must, after receiving documents relating to the matter, decide whether 

the matter is to be heard in the Equality Court or whether it should be referred 

to another forum which may deal with the matter more appropriately.11 

 

21.3. Before making a decision to refer a matter to another forum, the presiding 

officer must take all relevant circumstances into account, including the 

personal circumstances and wishes of the parties, the accessibility of the 

 
10 Section 20(1) and (2) of the Equality Act; Regulation 6(1) of the Regulations. 

11 Section 20(3)(a) of the Equality Court; Regulation 6(4) of the Regulations. 
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alternative forum, the nature of the proceedings and the views of the 

appropriate functionary at the alternative forum.12 

 

21.4. If the presiding officer decides that the matter is to be heard in the Equality 

Court, the presiding officer must refer the matter to the clerk who must assign 

a date for the directions hearing.13 It must be noted that the directions hearing 

is also referred to as an inquiry as per Form 4. 

 

21.5. The directions hearing or inquiry must be conducted in terms of Section 4 of 

the Equality Act read with Regulation 10 of the Regulations; 

 

21.6. Accordingly, the inquiry must be held expeditiously, and informally and 

must facilitate participation by the parties.14 

 

21.7. The inquiry must resolve matters of an administrative or procedural nature in 

respect of the inquiry.15 

 

21.8. At the inquiry, the presiding officer must give such directions in respect of 

the conduct of the proceedings as he or she deems fit and, after hearing the 

views of the parties, make an order in respect of, inter alia: 

 

 
12 Section 20(4) of the Equality Act. 

13 Regulation 6(5) of the Regulations. 

14 Section 4(1)(a) of the Equality Act and Regulation 10(1) of the Regulations.. 

15 Regulation 10(5) of the Regulations. 
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21.8.1. Admission of facts or documents; 

 

21.8.2. The limiting of disputes; 

 

21.8.3. Giving of further particulars;  

 

21.8.4. The giving of evidence at the hearing. 

 

21.9. The presiding officer must as far as possible, follow the legislation governing 

the proceedings or inquiry but may implement changes for purposes of 

supplementing Regulation 10 where necessary. Furthermore, the presiding 

officer may, if it is in the interest of justice, deviate from the procedures of 

Regulation 10 after hearing the views of the parties to the proceedings. 

 

22. After considering the procedural provisions of the Equality Act discussed above, the 

SCA in Manong16 proceeded to deal with the jurisdiction of the Equality Court 

wherein the Court held the following: 

 

“The substantive jurisdictional bases for the institution of proceedings are set 

out in sections 6–12 of the Act. These sections prohibit specified unfair 

discrimination and other conduct. Section 21 provides extensive remedies and 

sets out the powers of the Equality Court.17  

 

 
16 Ibid footnote 9. 
17 Ibid para 64. 
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23. Although the SCA held the following when dealing with the Court a quo's erroneous 

finding that the Equality Court could exercise High Court review powers, we submit 

the considerations are apposite to the question of the jurisdictional threshold of the 

Equality Court:  

 

“The attempts to typify or categorise the proceedings brought by Manong is 

what led to the confusion. Labels are less important than substance. In respect 

of Manong’s principal complaint, the Equality Court clearly had jurisdiction. 

In the event of the success of that complaint there would have been nothing 

further to adjudicate. However, in the light of the conclusions reached as set 

out above, it needs to be stated that only complaints or “causes of action” 

provided for by the Equality Act are susceptible to adjudication by 

the Equality Court. That court was set up for a particular purpose. Other 

causes of action are accommodated in other appropriate fora. 

The Equality Court was especially set up to deal with unfair discrimination and 

the other issues provided for by sections 10–12 of the Equality Act, as described 

above. 18 (underlining our emphasis) 

 

24. We are mindful of section 5(3) of the Equality Act, which provides that the Equality 

Act does not apply to any person wherein the Employment Equity Act applies. 

 

 
18 Ibid para 71 to 72. 
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25. Accordingly, it is our considered view that the complaint ought to be instituted 

procedurally in terms of section 20 of the Equality Act read with Regulation 6 of the 

Regulations. 

 

26. In consideration of the above, we discuss the threshold requirements that must be met 

before the jurisdiction of the Equality Court is engaged. 

 

Threshold for nature of the complaint 

 

27. Firstly, a complaint and/or proceedings are brought before the Equality Court in terms 

of section 20(1) and (2) of the Equality Act read with Regulation 6(1) and (2) of the 

Regulations. 

 

28. Secondly, an inquiry must be held in the prescribed manner to determine whether 

unfair discrimination, hate speech or harassment, as the case may be, has taken place, 

as alleged.  

 

29. It is submitted that the nature of the complaint must be assessed by considering 

whether the complaint establishes and/or identifies the elements of discrimination,19 

 
19 Section 1(1) provides that discrimination means any act or omission, including a policy, law, rule, practice, 

condition or situation which directly or indirectly –  

(a) imposes burdens, obligations or disadvantages or; 

(b) withholds benefits, opportunities or advantages from, 

any person on one or more of the prohibited grounds. 
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harassment20 and/or hate speech as outlined in the object and section 1(1) of the 

Equality Act. Accordingly, the nature of the complaint will either be that of 

discrimination, hate speech and/or harassment. 

 

30. Furthermore, we submit that the complaint should be based on one or more of the 

prohibited grounds as defined in section 1(1) of the Equality Act and/or the complaint 

must invoke the prohibited grounds outlined in sections 6, 7, 8, 9, 10, 11, or 12 of the 

Equality Act as discussed in Manong above. 

 

31. In consideration of the above, we submit, in agreement with the respondent’s 

submission, that the presiding officer must be able to determine from the complaint 

that a plausible or prima facie case of discrimination has been made out from the 

founding papers and/or documents initiating the proceedings. 

 

 Threshold for the evidence presented  

 

32. After a complaint has been instituted with the Equality Court, and the nature of the 

complaint has been identified, we submit that the complaint ought to disclose prima 

 
20 Section 1(1) provides that harassment means unwanted conduct which is persistent or serious and demeans, 

humiliates or creates a hostile or intimidating environment or is calculated to induce submission by actual or 

threatened adverse consequences and which is related to: 

(a) sex, gender or sexual orientation, or 

(b) a person’s membership or presumed membership of a group identified by one or more of the prohibited 

grounds or a characteristic associated with such a group. 
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facie evidence and/or allegations in support of the complaint before the jurisdiction of 

the Equality Court is engaged. 

 

33. We submit that once the complainant has demonstrated that his or her claim is based 

on discrimination, harassment and/or hate speech, and that the claim is based on a 

prohibited ground, the complainant must further present evidence and/or allegations 

demonstrating that the conduct complained of offends the prohibited grounds as 

defined in section 1(1) and/or the prohibited grounds outlined in sections 6, 7, 8, 9, 

10, 11, or 12 of the Equality Act. 

 

34. We submit that this evidence and/or allegations in support of a complaint based on a 

prohibited ground must be identifiable from Form 2 and/or supporting documents or 

affidavits submitted when instituting proceedings in the Equality Court. 

 

35. We, however, submit that for the purpose of jurisdiction, the threshold and/or 

benchmark for the evidence presented must be considered with caution and leniency. 

 

36. We say this because of the nature of Equality Court proceedings as enunciated in the 

objects of the Equality Act, section 4 of the Equality Act21 section 20(1)(a)22 and 

Regulation 10(9)(a).23 

 

 
21 The informal nature of Equality Court Proceedings. 

22 Self-representation. 

23 Representation by a lay person. 



 

Page 18 of 36 
 

37. Accordingly, we submit that Courts must be mindful that complainants who approach 

the Equality Court without the assistance of legal representatives (or non-legal 

representatives) may, by virtue of legal inexperience, fall short in ensuring that 

compelling evidence is presented at the institution of the complaint. We make this 

submission being mindful that the Equality Court clerks are well-equipped to assist 

complainants in the institution of complaints.  

 

38. We submit that the issue of burden of proof as outlined in section 13 of the Equality 

Act is relevant for the adjudication of the merits of the complaint and not the 

determination of jurisdiction. 

 

39. Therefore, we submit that prima facie evidence and/or allegations of discrimination, 

harassment and/or hate speech must be ascertainable even in the absence of a 

respondent’s participation or a respondent’s response to the complaint.  

 

40. Accordingly, we submit that after the institution of a complaint and the inquiry by the 

presiding officer on the nature of the complaint and evidence, the presiding officer 

must make a decision on whether the matter is to be heard in the Equality Court or 

not. 

 

41. Where the presiding officer decides that the matter is to be heard in the Equality Court, 

it is submitted that the presiding officer is satisfied that the Equality Court has 

jurisdiction to adjudicate the matter, with the exception of: 
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41.1. An instance where a respondent has, in its response, raised a preliminary 

point of lack of jurisdiction. In such instance, the presiding officer may hold 

an inquiry and/or directions hearing in terms of Regulation 10(5) of the 

Regulations where the issue of jurisdiction can be dealt with accordingly. 

After the adjudication of the point in limine of jurisdiction, the presiding 

officer may decide that the complaint will be adjudicated in the Equality 

Court (where jurisdiction is found) or refer the claim elsewhere (where 

jurisdiction is lacking). 

 

Discussion of the threshold requirements to be met before the jurisdiction of the Equality Court 

is engaged. 

 

42. From the above, it is submitted that the threshold requirements that a complainant 

ought to meet before the engagement of the Equality Court are as follows 

 

42.1. Proceedings (of the complaint) must be instituted in the prescribed manner 

(section 20 of the Equality Court); 

 

42.2. The complaint must establish an element of discrimination, harassment 

and/or hate speech; 

 

42.3. The Employment Equity Act must not be applicable to the complainant.  

 

42.4. The complaint of discrimination, harassment and/or hate speech must be 

based on a prohibited ground; 
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42.5. The complaint must be supported by prima facie evidence of discrimination, 

harassment and/or hate speech, even where the respondent has not responded 

to the complaint. 

 

43. We submit that where a complaint complies with the threshold discussed above, the 

Equality Court’s jurisdiction will be engaged and the presiding officer may then 

decide that the matter may be heard in the Equality Court. Where the complaint does 

not comply with the threshold discussed above, the presiding officer may refer the 

matter to an appropriate forum or further hold an inquiry to obtain further particulars 

and/or information before making a decision. 

 

44. Although we have not been invited to make submissions in respect of the merits, we 

find it apposite to make the following comments: 

 

44.1. In casu, from the complainant’s Form 2, the complainant has clearly 

identified the complaint as one of discrimination. 

 

44.2. From the complainant’s affidavit in support of the complaint, the 

complainant (poorly) bases the discrimination on the prohibited grounds of 

race gender and religion. 

 

44.3. The question of whether the complainants furnished sufficient evidence to 

sustain their claim of discrimination based on race, gender or religion was to 
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be dealt with in respect of section 13 of the Equality Act in the adjudication 

of the merits of the complaint. 

 

45. We submit that by instituting Equality Court proceedings on the basis of a complaint 

of discrimination based on race, gender and religion, the complainant’s complaint met 

the threshold to engage the Equality Court’s jurisdiction. Whether or not the 

complainant furnished sufficient evidence relates to the merits of the complaint and 

not the jurisdiction of the Equality Court. 

 

C. IS THERE A RIGHT TO APPEAL FROM THE EQUALITY COURT TO THE 

SCA? 

 

46. An appeal is a complex process that in most cases leads to conflicting interpretations 

and submissions. This conflict is apparent in this case.  

 

47. In casu, the complainants submit that they have an automatic right to appeal to the 

SCA from the Equality Court.24 On the other hand, the respondent submits that an 

unsuccessful applicant does not have an appeal as of right from the Equality Court to 

the SCA.25 

 

 
24 Applicant’s written submission from para 96, on page 41.  

25 Respondent’s written submission from paras 38 - 50, on pages 24-28.  
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48. The complainants submit that section 23(1) of the Equality Act26 grants them an 

‘untrammelled’ right of appeal. However, we submit that this should not be read in 

isolation, but in conjunction with the regulations which indicate merely that any 

person wishing to apply for leave to appeal against any order of the Equality Court 

must, within fourteen days of the order, deliver a notice of appeal.27 

 

 
26 23. Appeals and reviews.— 

(1)  Any person aggrieved by any order made by an equality court in terms of or under this Act may, within 

such period and in such manner as may be prescribed, appeal against such order to the High Court having 

jurisdiction or the Supreme Court of Appeal, as the case may be. 

(2)  On appeal, the High Court or the Supreme Court of Appeal, as the case may be, may make such order in 

the matter as it may deem fit. 

(3)  Notwithstanding subsection (1), any person aggrieved by any order made by an equality court may, 

subject to the rules of the Constitutional Court, appeal directly to the Constitutional Court. 

(4)  In the event of conflicting decisions being made by presiding officers in matters in respect of paragraph (b) 

of the definition of “prohibited grounds”, the Minister may refer a stated case to the Supreme Court of 

Appeal or the Constitutional Court for a determination. 

(5)    

(a)  If a presiding officer in a magistrate’s court makes a determination relating to a ground of 

discrimination referred to in paragraph (b) of the definition of “prohibited grounds”, the decision 

must, after the finalisation of the proceedings and in the prescribed manner, be submitted to the 

High Court having jurisdiction for review. 

(b)  The High Court in question must, after considering the matter, make a determination in respect of 

the ground referred to in subsection (5) (a) and thereafter may make any order in terms of this Act 

as it deems fit. 

©  The operation of subsection (5) (a) is suspended until any appeal contemplated in this section is 

finalised. 

27 Regulations 19. 
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49. This conflict in the interpretation of section 23 of the Equality Act was apparent in the 

case of Minister of Environment Affairs and Tourism v George (“George”).28   

 

50. The abovementioned case stands as the authority for the proposition that an appeal 

from the Equality Court can only be lodged with the SCA once leave has been sought 

and granted from the Equality Court, in terms of section 20(4) of the Supreme Court 

Act 59 of 1959.29  

 

51. The SCA in George30 held that where a party merely files a notice of appeal in respect 

of a decision of the Equality Court, the appeal is deeply flawed. The court held the 

following: 

 

“Before the appeal can be enrolled, the Minister requires condonation for 

various procedural lapses, most signally the late filing of his notice of appeal. 

The respondent fishers dispute the explanation the Minister proffers, and it is 

common cause that the fate of the condonation application turns on whether the 

merits of the appeal are sound. But two factors render these deeply flawed: 

 

(a) the equality court's refusal to refer the matter to the High Court, which 

entailed a discretionary decision entrusted to it, did not embody a judgment 

 
28 Minister of Environment Affairs and Tourism v George 2007 (3) SA 62 (SCA).  

29 Now repealed, This section provided that no appeal shall lie against a judgment or order of the Court of a 

Provincial or Local Division of the High Court in any civil proceedings (or against any judgment or order of that 

Court given on appeal to it) unless leave to appeal is granted. 

30 George SCA, at para 2. 



 

Page 24 of 36 
 

or order capable of being appealed, and the order the Minister sought was 

incompetent; and 

 

(b) leave is in any event required for an appeal to lie from orders of the equality 

court. (Our own emphasis) 

 

52. Furthermore, the SCA noted the following:  

 

“The Equality Act makes the provisions of the Supreme Court Act 59 of 1959, 

and the rules under it, applicable ‘with the necessary changes required by 

the context’ to (amongst other matters) questions of ‘jurisdiction’ (s 

19(1)(e)). And the Supreme Court Act provides in general terms that no 

appeal shall lie against a judgment or order of the court of a provincial or 

local division of the high court in any civil proceedings (or against any 

judgment or order of that court given on appeal to it) unless leave to appeal 

is granted (s 20(4)).”31 (our own emphasis) 

 

53. It is important to note that the SCA jurisdiction to hear appeals from the High Court 

(and, with the necessary changes, the High Court sitting as an Equality Court) is 

conditioned to leave being sought and granted as provided for by the Supreme Court 

Act.32 The effect of these provisions is therefore that no appeal lies against a judgment 

or order of the high court sitting as an equality court in any civil proceedings unless 

leave to appeal is granted. 

 
31 George SCA, at para 16.  

32 New Clicks South Africa (Pty) Ltd v Minister of Health 2005 (3) SA 238 (SCA) para 22. 
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54. Although the above ratio was indeed interpreted and applied in conjunction with the 

Supreme Court Act (which has since been repealed), the Superior Courts Act33 makes 

provision for the Supreme Court Act.  

 

55. Accordingly, section 53 of the Superior Court Act provides that:  

 

“53. Any reference in any law-  

 

(a) To the Supreme Court Act, 1959, or a provision of the said Act, 

must be construed as a reference to this Act or corresponding 

provision of this Act.”34 ” 

 

56. In conclusion and consideration of the above, a party in the Equality Court does not 

have direct recourse to an appeal to the SCA. Where a party insists on pursuing an 

appeal directly to the SCA without obtaining leave from the Equality Court, such an 

appeal is flawed in law. This is consistent with the Superior Courts Act and the dicta 

discussed herein.35 

 

57. Accordingly, we submit that unsuccessful applicants before the High Court sitting as 

the Equality Court do not have an appeal as of right from the Equality Court to the 

 
33 Superior Courts Act, 10 of 2013 (“Superior Courts Act”).  

34 Section 53 of the Superior Act.  

35 Refer to National Union of Metalworkers of SA & others v ’ry's Metal (Pty) Ltd 2005 (5) SA 433 (SCA) para 

41, which deals with how litigants may abuse the processes of the courts by noting an appeal to the SCA.  
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SCA. An unsuccessful applicant in the Equality Court ought to obtain leave from the 

Equality Court and/or the SCA prior to noting an appeal in the SCA. 

 

D. THE EFFECT OF A RULING UNDER REGULATION 10(9)(b) OF THE 

REGULATIONS 

 

58. Regulation 10(9)(b) of the Regulations provides as follows: 

 

“The presiding officer must, if a part is represented by a person other than an 

attorney or advocate and if the presiding officer is of the opinion that such a 

person is not a suitable person to represent the party, inform the party 

accordingly.” 

 

59. We submit that Regulation 10(9)(b) must be read with reference to section 4 of the 

Equality Act which provides that proceedings of the Equality Court are informal in 

nature; and Regulation 10(9)(a) which provides that a party to proceedings may be 

represented by any person of his or her choice. 

 

60. We submit that by virtue of section 4 of the Equality Court and Regulation 10(9)(a), 

the legislators were alive to the fact that representation by a non-legal representative 

in matters before the Equality Court may negatively affect a complainant’s claim due 

to lack of comprehension of the relevant legal prescripts, procedures and Court 

processes. 

 



 

Page 27 of 36 
 

61. Accordingly, we submit that Regulation 10(9)(b) enjoins the presiding officer, where 

necessary, to inform a complainant that their non-legal representative is not a suitable 

person to represent him or her in the adjudication of his or her complaint at the 

Equality Court. 

 

62. We submit that the purpose of this Regulation is to inform the complainant and 

nothing more. What the complainant does with the information regarding the 

unsuitability of his or her representative is not for the presiding officer’s intervention. 

The Equality Act and Regulations evidently afford a complainant a right to be 

represented by any non-legal representative of his or her choice. 

 

63. In casu, it is evident that the applicants elected to keep the services of their non-legal 

representative despite the presiding officer’s ruling that the non-legal representative 

is not a suitable person to represent them.  

 

64. The complainants were entitled to have retained Mr Reyno De Beer as their 

representative in the Equality Court proceedings. To this end, we submit that had the 

Equality Court established jurisdiction on the complaint, the complainants would have 

been entitled to keep Mr Reyno De Beer as their representative in the further 

adjudication of their complaint and claim despite the presiding officer having ruled 

that he was not a suitable person to represent the complainants. 

 

65. However, in respect of a complainant’s continued representation by a non-legal 

representative in other (Court) forums, the right of non-legal representation does not 
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extend to the continued litigation of the complaint in Superior Courts. We discuss this 

further below. 

 

E. DOES THE RIGHT AFFORDED TO LAY-PERSON TO REPRESENT A 

COMPLAINT IN THE EQUALITY COURT EXTEND TO THE SCA?  

 

66. To adequately and constructively address the question in terms of this direction, we 

submit that the consideration of rights to appear in Superior Courts is the only 

consideration the above honourable court should take into account to address the 

above-stated question/direction. 

 

67. Pursuant to the rights to appear in the superior court discussed below, we submit that 

the right afforded to a layperson to represent a complaint in the Equality Court does 

not extend to the SCA or the Constitutional Court.  

 

68. As already discussed above elsewhere, the Equality Court is less formal than other 

courts and it is common cause that in the Equality Court a party does not need to be 

represented by a legal practitioner. However, the same cannot be said regarding 

representation in the High Court, SCA and the Constitutional Court (which, we will 

refer to hereto as Superior Courts).  

 

69. Under section 33(1) of the Legal Practice Act 28 of 2014 (“LPA”), attorneys and 

advocates have the right to practice law anywhere in South Africa.  
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70. However, this right is limited by section 25 of the LPA. This section deals with the 

right of appearance of legal practitioners and candidate legal practitioners. In terms of 

section 23 (3) and (4) of the LPA:  

 

“ (3)  An attorney who wishes to appear in the High Court, the Supreme 

Court of Appeal or the Constitutional Court must apply to the registrar 

of the Division of the High Court in which he or she was admitted and 

enrolled as an attorney for a prescribed certificate to the effect that the 

applicant has the right to appear in the High Court, the Supreme Court 

of Appeal or the Constitutional Court and which the registrar must 

issue if he or she is satisfied that the attorney— 

(a)  

(i) has been practising as an attorney for a continuous 

period of not less than three years: Provided that this 

period may be reduced in accordance with rules made by 

the Council if the attorney has undergone a trial 

advocacy training programme approved by the Council 

as set out in the Rules; 

 

(ii) is in possession of an LLB degree; and 

 

(iii) has not had his or her name struck off the Roll or has not 

been suspended from practice or that there are no 

proceedings pending to strike the applicant’s name from 

the Roll or to suspend him or her; or 



 

Page 30 of 36 
 

 

(b) has gained appropriate relevant experience, as may be 

prescribed by the Minister in consultation with the Council, if the 

attorney complies with paragraph (a) (iii). 

(4)   

(a)   An attorney wishing to apply for a certificate contemplated 

in subsection (3) must serve a copy of the application on the 

Council, containing the information as determined in the rules 

within the time period determined in the rules.”36 

 

71. Section 25(3) is termed imperatively: it is apparent that the certificate ‘must’ be issued 

if the registrar ‘is satisfied’ that the applicant's attorney discharges the onus of 

showing that the prescribed requirements are met. Therefore, the registrar has no 

discretion. In this context, the word ‘and’ connecting subsection 25(3)(a)(ii) with (iii) 

indicates that the three requirements operate conjunctively.37  

 

72. When section 25(3) is viewed through the prism of the spirit, purport and objects of 

the Bill of Rights as enjoined by section 39(2) of the Constitution, then an 

interpretation must be placed thereon which best preserves rights.38 

 

 
36 Section 23 of the LPA 

37 Maphango and Others v Aengus Lifestyle Properties (Pty) Ltd 2012 (3) SA 531 (CC) at para 50.  

38 Alves v Legal Practice Council and Similar Matters 2019 (6) SA 18 (WCC) at paras 10-11.  
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73. From the clear reading of the above discussed, it is apparent that the legal presentation 

in the Superior Courts is granted only in consideration of the above-stated 

requirements. 

 

74. Furthermore, the applicants have, at length, made submissions to the effect that non-

legal practitioners ought to be permitted to represent litigants in Superior Courts. We 

disagree. 

 

75. Our Courts have aptly dealt with the issue of non-legal practitioners representing 

litigants and we submit that this Honourable Court must not deviate from the 

established principles in this regard. 

 

76. In Commissioner for the South African Revenue Service v Candice-Jean van der 

Merwe39 ("Candice-Jean”), the SCA refused leave for a non-legal 

practitioner/layperson to represent a litigant. The layperson in question had filed a 

substantive application seeking such leave. In its reasons for dismissing the 

layperson’s application to represent a litigant, the SCA echoed the provisions of the 

LPA as discussed above elsewhere: 

 

[45]“ In terms of the common law, it is not permissible for a 

layperson to represent a natural person in a court of law. This 

 

39 (211/2021) [2022] ZASCA 106; 85 SATC 10 (30 June 2022“ ("Candice Jean”) 
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common-law position now finds support in s 25 of the Legal 

Practice Act 28 of 2014, which provides in relevant part that: 

 

‘(1)      Any person who has been admitted and enrolled to practise 

as a legal practitioner in terms of this Act, is entitled to practise 

throughout the Republic, unless his or her name has been ordered 

to be struck off the Roll or he or she is subject to an order 

suspending him or her from practising. 

 

(2)       A legal practitioner, whether practising as an advocate or 

an attorney, has the right to appear on behalf of any person in any 

court in the Republic or before any board, tribunal or similar 

institution, subject to subsections (3) and (4) or any other law.’ 

 

[46]       It follows that there is no discretion to allow a layperson to 

represent a natural person in a court of law. In Shapiro & De 

Meyer Inc v Schellauf this Court accordingly held that the 

respondent’s wife was not entitled to appear and argue the appeal 

on behalf of the respondent. There is no justification for this Court 

to depart from its established practice, which is in accordance with 

the common law. The pitfalls of a natural person being represented 

by a person who is not a legal practitioner are obvious. The 

clearest example that comes to mind is that the rules of this Court 

would not oblige such a lay representative to file a power of 

attorney. This could cause a party to subsequently deny the 



 

Page 33 of 36 
 

authority of the representative, to the detriment of the 

administration of justice. These are the reasons why this Court 

refused to grant Mr van der Merwe leave to represent the 

taxpayer.”40 

 

77. Accordingly, we agree with the above dicta that to allow lay persons to represent 

litigants in Superior Courts will be to the detriment of the administration of justice. 

 

78. In casu, the detriment to the administration of justice caused by the applicants’ 

representation by a non-legal representative/practitioner is already apparent. The non-

legal representative’s conduct in the Equality Court was evidently not of acceptable 

standards and did not assist the claimants41 

 

79. In conclusion and consideration of the abovementioned, a layperson does not have the 

right to provide legal representation in the Superior Courts.  

 

F. CONCLUSION  

 

80. The right to equality and the protection thereof is important, particularly taking into 

consideration the history of society and the context mentioned above.  

 

 
40 Ibid paras 45 and 46. 

41 Judgment, paras 34 to 38 at Bundle 1 – Vol 4 on pages 330 - 332. 
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81. On the question of what the threshold requirements are to engage the jurisdiction of 

the Equality Court, we have aptly summarised the requirements above elsewhere and 

do not repeat same for the sake of brevity. 

 

82. On the question of whether unsuccessful applicants before the High Court sitting as 

the Equality Court have an appeal as of right from the Equality Court to the SCA, the 

answer is negative. An unsuccessful applicant must first obtain leave from the 

Equality Court. 

 

83. On the question of what is the effect of a ruling under Regulation 10(9)(b) of the 

Regulations relating to the Equality Act of informing a party represented by a non-

legal representative that such a representative is not a suitable person to represent the 

party, the answer is that the ruling only has the effect of informing the party that they 

are represented by a person who is not suitable to represent the party in Equality Court 

proceedings. 

 

84. On the question of whether parties in the Equality Court who elect to be represented 

by lay persons have any right to continued representation by such lay persons on 

appeal to the SCA or Constitutional Court; the answer is in the negative. Non-legal 

representatives have no right to represent litigants in Superior Courts. 

 

G. CONDONATION 

 

85. We request condonation for the late filing of our written submissions. Our late filing 

of these submissions is occasioned by: 
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85.1. We received an invitation to act as amicus curiae on 19 March 2024. 

 

85.2. We accepted such an invitation on 05 April 2024. 

 

85.3. In terms of the directions issued by the Chief Justice, the record was to be 

filed by 09 April 2023 and the submissions were to be filed as follows: 

 

85.3.1. The applicants, 16 April 2024; 

 

85.3.2. The respondents, 23 April 2024; 

 

85.3.3. The amicus curiae, 18 April 2024, alternatively, 07 May 2024.   

 

86. Due to confusion on the dates we were to file the submissions, we addressed a letter 

to the Chief Justice seeking clarity. We were not favoured with a response. 

 

87. None of the timelines stipulated above were complied with: 

 

87.1. The record was only filed on 16 April 2024; 

 

87.2. The applicants’ submissions were filed on 23 April 2024; and 

 

87.3. The respondent’s submissions were filed on 30 April 2024. 
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88. Accordingly, as amicus to this Honourable Court, we could only start effectively and 

efficiently preparing our written submissions once we had considered the record and 

applicants and respondent’s written submissions. 

 

89. Accordingly, we have filed these heads on 10 May 2024. We request that our delay in 

this regard be condoned. 

 
 

 

ADV E BALOYI-MERE SC 

ADV N MATIDZA 

ADV O MTSHALI 

CHAMBERS, PABASA 

10 MAY 2024 

 

 


