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IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NUMBER: 12023
COURT A QUO CASE NUMBER: HCWC EQ 8/2021

In the matter between:-

DR. TONETHA JAY 15T APPLICANT
BR. JAY COSMETIC (PTY.) LTD. 2ND APPLICANT
AND

MEDICLINIC {PTY.) LTD. RESPONDENT

NOTICE OF MOTION

TAKE NOTICE THAT the above-mentioned Applicants hereby apply to this Court for an

order in the following terms:

1 That condonation be granted for the late lodgement of this application;

2 Leave to appeal, as intended in Section 16(1)(c) of the Superior Courts Act,
2013 (Act No. 10 of 2013} read with Section 23 of the Promotion of Equality
and Prevention of Unfair Discrimination Act, 2000 (Act No. 4 of 2000),

against all parts of the Court Order, made by Madam Justice E Steyn, now

|0



2

retired, on 3 Oclober 2022 under case number EQ8/2021 in the Equality
Court of South Africa held at the High Court Western Cape Division Cape
Town, be granted;

3 The cost order dated 9 December 2022 in respect of the Application for
Leave to Appeal in the Court a quo, be set aside or alternatively referred to
be adjudicated with the main appeal;

4 Costs be costs in the appeal;

5 And/or aliernative relief.

TAKE FURTHER NOTICE that the accompanying Founding Affidavit of REYNO

DAWID DE BEER will be used in support of this application.

TAKE FURTHER NOTICE that if you intend to oppose this application, you are
required to lodge your affidavit in support of your opposition, after prior service upon
the Applicants, with the Registrar of this Court within one (1) month after service of

this application upon you.

TAKE FURTHER NOTICE that the Applicants have inter alia provided the email
address hereunder as the addresses they are going to use for service of any process
or document during course of this application, in particularly will accept service by way

of electronic mail.

SIGNED at WINTERTON on this 2N° day of FEBRUARY 2023.
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REYNO DAWID DE BEER

Representative for Applicants / Complainants
24" Lith Road

The Orchards X 11

Pretoria, 0182

Landline: +27 (0) 12 023 1976

Mobile: +27 (0) 67 735 7288

Emait{1): reyno@libertyfighiers.co.za

Email(2): debeerreyno@amail.com

O

AND

R

DR. TONETHA JAY
18t Applicant and also sole director of 2" Applicant

Represented with consent by REYNO DAWID DE BEER

TO: REGISTRAR OF THE SUPREME COURT OF APPEAL

BLOEMFONTEIN
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AND TGO

FAIRBRIDGE ARDERNE & LAWTON INC.

Respondent’s Attorneys

22" Floor, Portside Building

5 Buitengracht Street

Cape Town, 8001

cf/o Mr. John Bromley
Landline: +27 (0) 21 405 7365
Fax: +27 (0) 86 645 2726
Mobile: +27 {0) 82 658 5315

Email(1): irb@fairbridges.co.za

Email{2): mprins@fairbridges.co.za

REF: JRB/mp/MED6/0545

[BY EMAIL]
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IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NUMBER: 12023
COURT A QUO CASE NUMBER: HCWC EQ 8/2021

In the matter betweean:-

DR. TONETHA JAY 15T APPLICANT

DR. JAY COSMETIC {PTY.} LTD. 280 APPLICANT

AND

MEDICLINIC (PTY.) LTD. RESPONDENT -

J ) 1
i FOUNDING AFFIDAVIT
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I, the undersigned,

REYNO DAWID DE BEER
{ID NO. 760623 5089 080)

Declare under oath as follows:

INTRODUCTION

1 I'am a major male with full legal capacity, the non-legal practitioner representative of the
Applicants in the Equality éourt of South Africa held at the High Court Western Cape
Division, Cape Town {“Court @ quo”) as pemitted in terms of Regulation 10(S) of the
promulgated Regulations' as per Section 30 of the Equality Acf, also member and the
President of Liberty Fighters Network (LFN), serving as the representative association for 10
the Applicants and domicilium citandi et executandi situated at 24 Lith Road, The Orchards
X 11, Pretoria. | am authorised to lodge this application and depose to this affidavit on
behalf of the Applicants and, inter afia, confirmation attached as Annexure *RDB1” the
Supporting Affidavit of the 15! Applicant, DR. TONETHA JAY, who also is the sole director
and shareholder of DR. JAY COSMETIC (PTY.} L.TD., the 2™ Applicant.

2 The facts contained in this affidavit are, to the best of my knowledge and belief, both true
and correct.

3 Where [ attach any annexure, | humbly request that the Court reads its content in with this
Affidavit as if it has been done sc under cath as well.

4 For brevity, only reference is fleetingly made to applicable authority in suppert of this £0
application which can be explained better in proper Heads of Argument, if the Court so

wishes.

" 5N R764 GG 25085 13 June 2003 as amended
i Promotion of Equality and Prevention of Unfair Discrimination Act, 2000 (Act No. 4 of 2000)




. 7
Where submissions are made by the Applicants in this affidavit, it should be consfrued as
submissions made by me as the non-legal practitioner tepresenlative on behalf of the
Applicants | have legally represented in the Equality Court and continue to rightfully do so
in this Court sitting as the latter's Appeal Court too with the rules and practices pertaining
to the Equality Court, respectfully, still applying in this very Court unless iegislation
specifically had prohibited this representation. To this extent, the Appiicants humbly
contend that it would be totally impractical and violate the Applicants’ constitutional right to
have access to courts if non-legal representation is permitted for them in the Court a quo,
but not the same when the very destitute litigants would appeaf against the judgment of
such court. In the event that my representation for the Applicants are anyhow questioned
by either the Respondent or this Court mero mofu, the Applicants then would respectfully
request this Court to allow further affidavits and/or written arguments to be presented for
consideration in that respect.

Where words are indicated in bofd ftalics, those words are abbreviations of other phrases

as specifically defined eisewhere in this Affidavit or footnotes contained in it.

CITATION OF THE APPLICANTS

7

The 1 Applicant (also 1% Complainant in the Court a guo), DR, TONETHA JAY, is a major
female, a practicing medical professional for the past 17 years, specialising in plastic and
reconstructive surgery, and resident in the Cape Town area. This Court is respecifully
referred to her Supporting Affidavit attached as Annexure "RDB1".

The 1# Applicant Is also the sole director, otherwise the alter ego, of DR. JAY COSMETIC
{PTY.} LTD., the 2™ Applicant (also 2™ Complainant in the Court a quo), registered as a
private company under South African company laws with registration number
2015/072605/07, and as such she has the authority to represent it as its only officer and fo

make all decisions on its behalf.

(O
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8
For the record, and as it will become relevant as stated in Annexure “‘RDB1 " the Applicants
have also obtained the licence from the Western Cape Government Health and Weliness
Department on & November 2022 (see Annexure “RDB2") to acquire a private hospital,
Copeland Memorial Burns and Trauma Centre, in the Cape Town area. This hospital is in
direct compelition with the Respondent which has also attempted to block this acquisition
by alse having opposed such application via its Vergelegen Hospital where the entire
discrimination dispute between the Applicants and Respondent emanated from and would
have form part of the Inquiry before the Court @ guo, had such an inquiry actually been
conducted.
As per the papers lodged in the Court a guo, the 15t Applicant is an internationally acclaimed
surgeon and respected medical practitioner within the medical industry and well-known
amongst her fellowship. Not only was she awarded twice by the Association of Plastic,
Reconstruclive and Aesthetic Surgeons of Southern Africa (APRASSA), but was also a
lecturer at the University of Pretoria (UP) for three years. Her most recent Curriculum Vitae

was attached to the papers in the Court a quo.

CITATION OF RESPONDENT

11

12

The Respondent (also Respondent in the Court a quo) is MEDICLINIC {PTY.) LTD.
registered as a private company under South African company laws with registration
number 1969/009218/07, with its principal office situate at 25 Du Toit Street, Steltenbosch,
Western Cape Province.

The relationship between the Applicants and the Respondent can be appropriatety
summarised by reference, mutatis mutandis, to paragraph 6 of the Applicants’ Founding

Affidavit in the Court & quo, as follows:-

10
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6.2

6.3

n summary. this application relates to the arbitrary and unilaterat immediate
termination of the commercial lease agreement o or about 8 June 202 1,
between ihe Respondent and the 2% [Applicant] of fthe] practice’s
consuiting chambers af the Respondent's Vergelegen Hospital: this lease
also included various bhenefits for the [Applicanis] to, inter alia, utilise the
cperation theatre and other medical facilities of the Respondent and also
patient referrals within the Respondent’s hospital network: the [Applicants]
respectfully submit that this termination, inter afia, was the resulf of
discrimination against the [Applicants} as stipulated infra which have
resulted in various direct and indirect damages to the {Applicants] as would
also be further highlighted infra. This referenced fease agreement is
affached as Annexure "TJ3"

[Applicants] humbly submit that the Respondent, inter alia, by way of its
mentioned representalives and others in its employ, either as a group or
individually as would appear from the content, have discriminated against
fthe Applicants], on one or more of the prohibited grounds as referenced in
the Bilf of Rights contained in the Constitution of the Republic of South
Africa, 1896 (the “Constitution”) and referred to in the Equality Act as would
appear in this affidavi.

As will be highlighted even further herein, the Respondent has violated f1st
Applicant’s] human rights, and those of the 2n9 [Applicant] by inter alia
having discriminated against [the Appiicants] on the grounds of {1+
Applicant's] gender, social origin, conscience, belief. and/or committed acts
or omissions, including by way of a policy, law, rule, practice, condition or

situation which directly or indirectly withheld benefits, opportunities andfor

10
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6.4

6.5

6.6

6.7

advantages from fthe Applicants]. Additionally or to the alternative, any
other ground where discrimination based on that other ground caused or
perpeluates systemic disadvantage; undermines [t Applicant's] human
dignity; or adversely affects the equal enjoyment of [the Applicants] rights
and freedoms in a serious manner that is comparable to any other
discrimination.

The required result the [Applicants]) desire from this application, is
highlighted in the compieted J693 form.

[The Applicants] humbly submit that the Equality Court situated in the High
Court Western Cape Division Cape Town is approached as the provincial
seat of the Waslern Cape Frovince and most preferred Courf in the event
the relevant source documents should be declared as unconstitutional
leading to the discrimination and, besides, the quantum claimed against the
Respondent for damages falls outside the jurisdiction of the Magistrates
Court

{The Applicants] humbly submit further that, due to the fact that this matter
relates fo discrimination where [15 Applicant is] a consumer and the
Respondent a service provider, that the Court must aiso take the principles
as set out in the Consumer Protection Act, 2008 (“CPA”} into consideration.
| humbly submit that [15! Applicant] as a natural person and user as defined
in the CPA may rely on the CFA and the 2™ [Applicant] is a cormpany which
falis within the allotted bracket for a juristic person as prescribed by the
CPA.

in respect of the CPA, {1 Applicant is} specifically advised that the lease

agreement enfered between the 27 [Applicant], for jthe 15t Applicant] as the

10
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6.8

6.9

6.10

6.11

“user”, and the Respondent as one drafted by the Respondent. shoutd be
interpreted to the benefit of the [Applicants] as en visaged in Section 4(4) of
the CPA. in the alternative, the contra proferentem rufe shali apply.
Reliance on the CPA, in relation to the events described herein, would, inter
alia, refer fo the unifateral changes made to the lease agreement by the
Respondent in respect of the service defivery to, and also the compuisory
notices which the Respendent had to issue to the [Applicants} in the event
of a purported breach and also in connection with the subsequent meastres
implemented by the Respondent against the [15 Applicant] as a consumer
and user which have clearly put [the Applicants] in a much worse paosition
with absolutely no prejudice suffered by the Respondent.

The discrimination against the [Applicants] by the Respondent via its
representatives and staff, have been meted out without providing any
reason confirming infentional and mala fide discrimination as the only
scurce on such grounds stated hersin,

This Court, as a Court with informal processes without too strict
practices to formalities, is respectfully requested to aliow the
{Applicants] to summon, where applicable, any specific witness or to
produce alternative or additional documents in support of this
application.

The [Applicants] humbly submit that the Equality Court would be the only
likely forum to deal with this matter and to reach a final judgment. as going
fo any other forum would only defay justice. [The Applicants’} voluntary
association and its Reyno De Beer, however, are further prepared fo assist

[the Appiicants] without expecting any remuneration or kind benefitting both

11
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12
| the Complainants and the Respondent alike. This latter benefit wouid not
be possible in normal course before another Court” {My emphasis and

required changes)

PURPOSE OF THIS APPLICATION

13 The purpose of this appiication is:-

13.1 Requesting condonation for the late lodgement of this application; and for

13.2 Leave to appeal, as intended in Section 16(1)(c) of the SC Act read with Section
23 of the Equality Act, against all parts of the Court Order, made by Madam
Justice £ Steyn, now retired, on 3 October 2022 under case number EQ8/2021
in the Equality Court of South Africa held at the High Court Western Cape Division |0
Cape Town, be granted;

13.3 The cost order dated 9 December 2022 in respect of the Application for Leave to
Appeal in the Court a quo, be set aside as authorised in terms of the SC Actt, or
alternatively referred to be adjudicated with the main appeal;

13.4 And/or alternative relief.

14 As prescribed, | have attached the following judgments and orders:-

14.1 The order dated 3 October 2022 against which leave to appeal is requested

against such entire order, is sfill outstanding from the Clerk of the Equality Court,
after several kind written requests, and will be made provision for as Annexure
“RDB3" once available, In this regard, the Registrar of this Court is kindly 20

requested to proceed issuing this very application in terms of Rule B(2)(d) of the

3 Superior Courts Act, 2013 (Act No. 10 of 2013)
1517(2)(b} SC Act




13
SCA Rules® allowing the Applicants to deliver same within a period of not
exceeding one (1) month;

14.2 The Court judgment dated 3 October 2022 (Annexure ‘RDB4"),

14.3 The order dated 9 December 2022 dismissing the Application for Leave to Appeal

int the Court a quo, is also still outstanding from the Clerk of the Equality Count,
after several kind written requests, and will be made pravision for as Annexure
‘RDBS" once available. in this regard, the Registrar of this Court is also Kindly
requested 10 proceed issuing this very application in terms of Rule B(2)d} of the
SCA Rules allowing the Applicants to deliver same within a period of not
exceeding one (1) month: | O

14.4 The {udgment of Application for Leave to Appeal dated 9 December 2022

(Annexure “RDB6").

15 All the filed papers in the Court a guo will confirm the merits in this matter relied on by the
Applicants. This Court is humbly requested to please take the record into
congideration before making a ruling in the event that dismissal of this application
may be considered.

16 The Applicants wilt also file proof of service of this complete application on the Respondent.

CONDONATION FOR LATE LODGEMENT OF APPLICATION

17 The Applicants respectfully request this Gourt fo grant condonation for the late lodgement
of this application. 20
18  This Application for Leave to Appeal was supposed to have been lodged by 8 January

2023, and is therefore late by around three (3) weeks.

* Rules Regulating the Conduct of the Proceedings in the Supreme Court of Appeat of South Africa (GN R1523 GG
19507 dated 27 November 1998, as amended
APPEAL QF SOUTH AFRICA,




19

20

21

22

14
Where some Uniform Rules of Court have beén amended to regard the period between 15
December and 15 January the following year as dies non to cater for Christmas and New
Year holidays, the SCA Rules do not make such a‘ provision as yet, notwithstanding that
applicants andfor their representatives might not be able to consult and finalise the papers
within a perod of a month during such holidays where many of those days were non-
working days and litigants having a weli-deserved rest with their families, as was the case
with the Applicants and | as their non-practitioner representative.
The judgment which dismissed the Application for Leave to Appeal in the Court & quo, Was
only received by email on 9 December 2022 when both the 13 Applicant and | have already
gone on leave to spend time with our respective families and was thers no oppertunity until
the third week of January 2023 to have consulted the merits of an appeal with the
Applicants and to start drafting the required papers.
I have promised to my family that, after an extremely busy and eventful 2022, | would have
given them my undivided attention over this holiday period and as such | have not broken
that promise to put my work before them as | was regretfully forced by circumstances to
do so many times before. | only formally started with wark again on Monday 16 January
2023 when | immediately started consulting with the Applicants and drafting these papers
when the 15 Applicant herself was also very busy with life-saving emergency and other
medical procedures with few hours of rest and having set deadiines e make the new
hospital operational as quickiy as possible which have also prevented the 1 Applicant
from commissioning her required supporting affidavit for this very application as quickly as
she would have wanted.
Further, the SCA Rules® prescribe that the Applicants must also lodge the relevant orders

by the Court a quo and since 4 January 2023, during my vacation with my family, | quickly

516(2) SCA Rules

20
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24

25

13
made some time to have requested from the Clerk of the Equality Court to kindly provide
the orders dated 3 Ocfober 2022 and 9 December 2022 for purposes of an appeat to this
Court and by foday, 1 February 2023, thesa orders have still nof been forthcoming delaying
the lodgement and finalisation of this application. The relevant emails to the Clerk of the
Equality Court are aftached as Annexures "RDB7” to “RDB9” communication dated
between 4 January 2023 and 1 February 2023 which complete seriss of communication
contained therein are self-explanatory.

The finalisation of this very application was therefore stalled as a result of the Clerk of the
Equality Court failing to provide the correct orders since 4 January 2023, nearly 2 month
already - even though the Registrar of this Court is authorised 1o provide an extension of
maximum a month for lodgement of these orders, such extension is only required in
extreme cases after the Applicants had extensively attempted to obtain those orders by
themselves first, but now cannot wait any longer and have to lodge and hope that the Clerk
of the Equality Court eventually complies when possibly demanded by the Registrar of this
Court from her.

The Respondent would not have been prejudiced in whatsoever way if this application was
lodged by & January 20283, neither does it now, as it would have had one month during
accapted working times until 7 February 2023 in any event to have submitted its anticipated
opposition having sufficient time available to do so after this period for rest. The
Respondent has not suffered at all as the opposing side and itis humbly submitted that the
delay is in fact benefitting it and prejudicing the Applicants,

This Court had also been iy recess since 1 December 2022 and will only commence with
the new term on 15 February 2023 when only then matters will be allocated to Judges of

Appeal for consideration.”

Tr2(1) SCA Rulex

t O
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27

28

29

30

16
| am aware that this Court reserves the power to condone non-compliance wilh the SCA
Rules where the interests of justice require it to do so?, especially where it has become
clear that the delay was for well-established and honest reasons as identified supra and
was not due to any intentional unexplainable delays. However, these delays are regretted.
The courts’ power to grant condonation ensures access to justice, specifically in a matter
of public importance like this one couid turn out io be. Non-compiiance with the filing
deadlines contained in the SCA Rules® despite a reasonable and persuasive explanation
for the filing delays, would amount to an absolyte bar to participate in legal proceedings,
especially where the administration by the Equality Court itself also clearly contributed to
such delay.1?
| humbly submit that the purpose of the pewer to condone is to ameliorate “the potentiafly
fatal limitation on the right to access to courts”, guaranteed by Section 34 of the
Constitution™, that would result from the inflexible treatment of non-compliance with the
filing deadlings.*? | |
Itis for this reason that | belief that the overarching focus of the test for condonation rests
on the interests of justice.

The Applicants strongly belief that they have an extensive claim for damages in excess of
R8 million directly resulting from prohibited discrimination levelled against them by the
Respondent and that they were denied, inter alia, thelr right to have a statutory prescribed
inquiry in the Court a quo, as described infra, which was clearly not in the interest of justice

to have done so.

® Mukaddam v Pioneer Foods (Pty) Ltd & Others 2013 (5) SA 88 {(CC) at para. 39

?r5(1); 517(2Xb) SC Act

'8 Minister of Safety and Security v De Witt (588/2007) (2008] ZASCA 103; 2009 (1) SA 457 (SCA) (19 September
2008} at paras. 2 and 12

" Constitution of the Republic of South Africa, 1986

2 Viok v Sun International [2017] JOL 37228 (GJ) at para. 60
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This Court has a discretion to grant condonation*® and effectively fo rectify a possibly
incorrect ruling resulting from the failure of Steyn J (ret.) to conduct the statutory required
inquiry and it is for this reason that the test for condonation centres on whether it is in the
interests of justice to do so or nat!?,
The prospect of success is most likely in favour of the Applicants as they respectfully
submit that the Court a quo had to have functioned within the confinements of the
instructing statute and has failed to have done so, especially for the fact that the matter
invoives the constitutionally protected right of the 1%t Applicant, and effectively for the 2n¢
Applicant, to have a right to her own professional opinion surrounding the COVID-19 theory
inside the hospital they have practiced and also not to be harassed and discriminated
against, inter alia, by male counterparts for having echoed such a right which would most
probably affect other female health professionals in the medical industry as well, which
industry is still dominated by mates and could most probably become a matter of public
importance.
The Applicants are respectfully confident that the Court will come to the same conclusion
in our application before it. That, in fact, there is a prospect of success in the appeal

appears from the content infra and that condonation should respectfully be granted.

BACKGROUND FOR THIS APPLICATION

34

On behalf of the Applicants | am necessitated to provide a succinet, yet relevant,
background of the incorrect processes, to the detriment of the Applicants, which were

followed in the Court a quo and have given rise to this leave being sought,

= Grootboom v National Prosecuting Authority & Another 2014 {2) SA 68 (CC) at para. 20
* Van Wyk v Unitas Hospital & Another (Open Democratic Advice Centre as amicus curiae} 2008 (2) SA 472 (CC)
para. 20 and Brummer v Goril Brothers Investments (Ply) Ltd & Others 2000 (2) SA 837 {CC) para. 3

O
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it is highly unfortunate that it reasonably appears, from my own experiences dealing with
the Equality Court sitting in the High Court, as if High Courts in general, like the Western
Cape Division in this particular matter, do not have sufficient processes in place to
accommaodate Equality Court matters lodged with it and that it is disappointing that since
the prescribed special fraining for judges had been done away with since 2 August 20175,
that allocated judges are respectfully not properly acquainted with the informal processes
demanded by the Equalify Act and choose to instead commit themselves to the more
familiar formal High Court procedures even though the parties have chosen that their case
would be better presented by an informal non-practitioner representative, in place of an
expensive legal practitioner team, who do not regularly practice, or otherwise appear, in
the High Court.

The fact that I, as a non-fratemal member, have dealt with other Equality Court matters
before which were held in the High Court and, respectfully, knowing more about those
informal processes than many judges and legat practiioners would, unfortunately made
me the focus point of animosities by, firstty, Madam Justice Ndita as the initial allocated
judge in the Court & quo, and later mirrored by Steyn J (ret.) when Ndita J recused herself
and squarely blamed me for such decision without having afforded me the opportunity to
argue my innocence as would have been expected of any judge to do in terms of Article
16(2) of the Judicial Code of Conduct'® hefore giving an adverse ruling against my claimed
misconduct as a representative.

This relevant recusal judgment by Ndita J dated 22 February 2022, is attached as
Annexure "RDB10", which reasons for recusal levelled against me, unable to have
challenged same, remorsefully were untruthful, incorrect and otherwise purely

incompetent. However, this very recusal judgment was later used by Steyn J (ret) as a

1% $16(3) Equallly Act was substituted by 531(d) of Judicial Matters Amendment Act, 2017 {ActNo. 8 of 2017)
1% GN R885 GG 35802 (18 Ccetober 2012)
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comfortable armament against me in her dismissal judgment dated 3 October 2022 too
notwithstanding that the recusal judgment was final and had nothing to do with the issues
to consider at the hearing of the matter.!” This all done while | am not even a party to the
proceedings, yet making me the centre of attention.

The Applicants effectively were punished by having their case dismissed due to iregular
processes being followed, mainly fuelled by the hostilities of these two judges laid against
me in person with clear ad hominem attacks targeted dirsctly at me in their judgments.'®
When one independently and without bias read the recusal judgment by Ndita J*®, as |
have asked a couple of legal practitioners to do to have independent opinions, one would
realise that there were valid complaints laid against the Court a quo as it was not
functioning within the parameters of the Equality Act and then Ndita J failed to neither
confirm nor deny that she has stated during a directions hearing held on 18 November
2021 that she would have accommodated the parties during one of her lunch breaks,
howaver, she then suddenly made a complete opposite turn and used the court recess as
an excuse for her failure to commit,

Frankly, Ndita J did not even know that a non-legal practitioner is allowed to represent
parties before the Equality Court, clearly confusing the processes with those in the High
Court,

The Applicants and | humbly submit that Ndita J was in fact the one who has violated the
Code of Judicial Conduct?®, that she specifically stifled legitimate criticism levelled at her
and the Equality Court with her, respectfully, dishonourable recusal only passing her
responsibilities to another judge, and that this promise by her can easily be confirmed once

a transeript is made of the first directions hearing in question to prove that she was not

T Annex. RDB4 paras. 9, 36, 38, 40 — 48, 56, 58

®fn 17; Annex. RDB10 p14 (18-23, p17 (7-9, p19 11-5, p21 11-4
® Annex. RDB10

%0 a4 ~a10
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truthful. After a long period of deciding against i, | have now taken the position that | have
to lodge a formal complaint with the Judicial Service Commission against Ndita J otherwise
my own reputation will continue to be scarred by the unfounded accusations she levelled
at me without giving me the opportunity to have defended my position and effectively that
of the Applicants.

The Equality Act prescribes, not only the time limits which must be adhered to but also

processes 1o follow to deal with complaints before it, and is the Equality Court a creature
of statute, irespective of the fact that when lodged at a High Court that a High Court may
regulate its own processes. The Constitution®' in any event gives the High Court the right
to regulate its own processes®, but, respectfully, not to change processes which are
prescribed by legislation designed to ensure access to justice for all where the High Court
is compelled to enforce such law23,

In the Court a quo both Ndita J and Steyn J (ret) seemingly, respectiully, followed their
own pracesses and not as what were prescribed by the Equality Act, like the most
imporiant one, neglecting to aliow the Applicants to prove their discrimination case by way
of an inquiry to be held

The Applicants had a valid complaint that the Court a quo failed to have adhered to the
prescribed time limits and procedures; The application was ledged on 3 September 2021,
and after the Clerk of the Equality Court failed, as far as 1 am aware, to have informed the
Respondent in time on the prescribed Form 3 to respond to the application?®, the Clark
went further to have accommodated the Respondent to the defriment of the Applicants by

having arbitrarily and without having the authority to do so, extended the prescribed time

=1 Constitution of the Republic of South Africa, 1096
22 ¢173 Constitution

73 165(2) Constitution

M s Equality Act

25 r8(21b) Regulations
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limit the Respondent shouid have lodged its answer. Find attached as Annexure “ROB14"
an emall the partiss received from the Chief Registrar of the High Court Western Cape
Division, Mrs. Ruanne David, dated 21 Qctober 2021, in which she has directly responded
to the attorney of the Respondent, mssrs. Fairbridges Wertheim Becker per Mr. Bromiey,
te a complaint lodged by the Applicants against the Clerk of the Equality Court, in which
the Chief Registrar confirmed that the Clark unlawfully extended the time line for the
Respondent and that only a judge could have done that.

The parties were informed by the Chief Registrar per email on 27 October 2021{see
Annexure “RDB12") that Ndita J had heen eventually allocated {o the matter after an
unnecessary delay. Thus, in accordance with the Regulations Ndita J had seven {7) days,
untit around S November 2021, o have decided whether the matter needs to be referred
to an alternative forum or heard by the Equality Court. 2

A day later, on 28 October 2021, the Clerk nofified the parties by email with Form 4
attached, that Ndita J directed that a directions hearing be held on 18 November 2021.
This email and formal notice are aftached as Annexures ‘RDB13" and ‘ROB14",
respectively.

The Applicants respectfully submit, that the fact that a directions hearing was clearly called
in terms of the Regudations, that Ndita J has decided that the matter would not be referred
to an alternative forum and that the matter would have proceeded in the Equality Court and
that the Court & quo would have then only be able to have determined by way of a
compulsory inquiry to be conducted, whether discrimination or harassment, as the case

may be, has taken place, as alleged 2’

2% r5{4) Regulations
7 s21(1) Equality Aet
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The Respondent's attorheys only answered to the application on 28 Qctober 2021 as
indicated in the email attached as Annexure “RDB15”, after having been unlawfully
afforded much more time to have done so to the detriment of the Applicants.
The fact that the answer by the Respondent was way out of time, the Clerk roferred the
matter, based on only the then unchallenged application of the Applicants, to Ndita J for a
determination in terms of the prescribed Regulations whether the matter should proceed
in the Equality Court or be referred to an alternative forum.
The Applicants are of the humble view, and | have specifically argued such legal point
before the Court 2 quo, that if Ndita J was anyhow concemed that the Applicants have not
made out a prima vacie case as intended in the Equality Act® and that the Equality Court
resultantly would not have the required jurisdiction to have entertained the matter as Steyn
J {ret.) later ordered in the judgment being challenged, Ndita J would have requested the
parties to have presented submissions in respect thereof before a directions hearing had
been directed. By having directed a directions hearing, it undoubtedly implied that the
directions hearing was called in preparation of the inquiry to be held to determine whether
discnmination or harassment was commitied as alleged.
By having been late with its answer and not before Ndita J at the time she determined to
proceed in the Equality Court, the Respondent has lost its opportunity to have questionad
the jurisdiction of the Equality Court at the seizure stage as it only did much later when the
matter should have proceeded with the preseribed inquiry.
When the directions hearing was held on 18 November 2021 by way of an MS Teams
virtual hearing after the Respondent specially requested such a virtual platform instead of
an in person hearing, what was never taken into consideration by Steyn J (ret.) later before

her, was that Ndita J aiso directed that the Applicants could file a replying affidavit not

28 513(1) Equality Act
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specifically prescribed by the Equality Act for the only logical reason that Ndita J
anticipated that the matter would have proceeded to an inquiry and that a second directions
hearing would be called to finalise the processes to be followed for the inquiry itself as
prescribed by the Regulations.” In particular, a second directions hearing was necessary
s0 that Ndita J could finalise the directions for the inquiry based on the combined minutes
the parties were supposed to compile in collaboration with one another.
However, notwithstanding that a second directions hearing was not held fo finalise the
processes to follow in relation to the prescribed inquiry to be conducted, Ndita J chose to
rather recuse herself from the matter, after | have lawfully queried her independence and
knowledge of the Equality Act processes, she instead wanted another judge, Steyn J {ret.)
in this case, deal with the matter further. Ndita J essentially “dumbed” the entire matter on
another judge, because of the fact that she was unable to have dealt with the legitimate
concems | had, respectfully, with her competence in relation to this case for the Applicants.
The recusal resulted that the time line became disorientated with no specific legal
precedents to consult for further guidance and again, just like the Applicants had to do
before to enforce their rights as liigants ensuring their right to access 1o a functional and
independent court, | had to file another complaint, but this time directly with the Judge
President of the High Court Westem Cape Division, Justice Hiophe, about the
dysfunctional Equality Court system in his Division and how the unexpected recusal by
Ndita J disrupted the proceedings which the Equality Act prescribes must be concluded
as quickly and informally as possible.?® The complaint email dated 31 March 2022 with
accompanied letter of even date are attached as Annexures “RDB16” and "RDB17”,

respectively.

“ r1¢ Regulations

¥ 54 Equality Act
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On 11 April 2022, Judge President Justice Hlophe responded to the Applicants’ complaint
wia his personal assistant and acknowledged that he was cognisant of the challenges with
the Equality Court in his Division and that more effort would be made to address them. He
continued then already to appoint Steyn J {ret.) to the matter. This smail for Hiophe JP is
attached as Annexure “RDB18”.
Judging the response by Hiophe JP, it clearly confirms that the Applicants always had a
vaiid complaint against the Equality Court and that the ad hominem retaliation by these two
judges against me was totally uncalled and in fact questions the conduct of them to be
addressed with the JSC sooner than later.
To the utmost frustration of the Applicants, it turned out that Steyn J (ret.} was on leave
until August 2022 with no alternative judge appointed to deal with the matter. There was
absoiutely no eagemess to have dealt with the case in direct violation of the Equality Act
and did the Ndita J recusal directly resulted that the matter became stalled for another Six
{6) months to further prejudice the Applicants.
Fram the extensive time waiting for the Clerk of the Equality Court to even provide the
orders required for this application since 4 January 2023, after same had to have been
ready shortly after each one of those hearings, clearly emphasises the dysfunctionality of

the Equality Court in this Division affecting everyone and not only the Applicants. 31

SUMMARY OF RAISED ISSUES FOR LEAVE TO APPEAL

59

The following issues are raised in summary, as infer afia argued before the Court a qua,

for purposes of securing leave to appeal:-

3 paras. 23 and 24 supra
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591 Steyn J respectfully failed to take into consideration the full record of filed nofices,
affidavits, part evidence and other documents which record forms an integrat part
of the reasons to appeal. The record would clearly show that the application to
the Equality Court was compiled in such a way to only highlight the essence of
the matter for the initial seizure phase and that proper evidence would have been
submitted during an inquiry;

59.2 The Court @ quo has also, reverently, discarded several of the arguments
ventilated to it by myself for the Applicants at the hearing and not considered in
the judgment in question. In this regard | would like to specifically record that
Steyn J {ret.) treated me with extreme disrespect, from even before the hearing |0
staried, and continued to have a clear contemptuous tone throughout that day of
the hearing, much different than she treated Pillay SC appearing for the
Respondent;

59.3 The Court a guo incorrectly found that it does not have the requisite jurisdiction
and that, subsequently, the application was dismissed with cost — making the
order final and, thus, appealable;®2

59.4 The Court a quo incorrectly arrived at its final order, without following the
prescribed procedures as set out in the Equality Act and its Reguiations as it
was mandated to do;*?

59.5 In particular, the Court & quo faited to conduct the compuisory inquiry in temsof 20
Section 21{1) of the Equality Act to have been fumished with the authority to
make an appropriate order in terms of Section 21(2) of the Equality Act. The
Applicants submit that by having failed to conduct an inguire the Court did not

have the jurisdiction to have made a final, or any other, order:

32 Songo v Minister of Police and Others (Case No. 220/2021) [2022) ZASCA 43 (5 April 2022) paras. 9 - 10
¥ 83 - 4 Equality Act
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59.6 The Applicants humbly submit that the case law relied on by the Respondent and
considered by the Court a guo to justify the order, was respectfully inept as those

matters all first followed a proper inquiry process prescribed by the Equality Act,

directly making all of them different 1o this specific matter which had no inquiry

whatsoever. In the cited cases used by the Respondent, the Constitutional Court
camne to those conclusions after the initial courts have evaluated the evidence
and arguments obtained va a properly held inquiry;
59.7 It appears, respectfully, as if the Court a quo erraneously confused a High Court
motion process with the inquiry process in terms of the Equality Act,3 which are
two different processes altogether; , 10
59.8 By failing to have conducted an inquiry, after a failure to have heid a proper
directions hearing in respect thereof, the Court a quo did not have all relevant
information to have made any finding in respect of whether there was
discrimination and/or harassment present which would have effectively confirmed
jurisdiction of the Court a quo. The issue of jurisdiction was effectively intertwined
with an inquiry to be conducted where Steyn J (ret.) was supposed to have taken
the lead in requesting from the parties what she require to be proved in order to
conclude such an inquiry;
59.9 The Court a quo incorrectly disguised its failure to conduct the mandatory inquiry
to have determined the presence of discrimination and/or harassment, with the 2¢O
content of the mere summarised affidavits by the Applicants compiled briefly only

to have established a prima vacie case — which the Applicants humbly subrmit

% Annex. RDB4 paras. 27 — 29. The cited case MEC for Education, KZN v Piliay 2008(1) SA 474 (CC) clearly
foliowed an inquiry. See paras. 46, 71, 88, and 97 therect; Annex. RDBE4 paras. 30 and 31. Also in Sithoie and
Anather v Githole and Another 2021 {8) SA 34 {CC), which aiso referenced Harksen v Lane NO ang Others 1998
{1} SA 300 (CC), an inguiry was underiaken. See paras. 20, 21, 27, 44

3% 521(1) Equality Act
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they have successfully proved and Ndita J in fact confirmed once she has
proceeded with a directions hearing;

Steyn J (ret) imcorrectly accepted the version of the Respondent withoust
conducting an inquiry to establish its validity and legal effectiveness;
Furthermore, as would be argued infra, Steyn J (ret.) failed to appreciate that the
duly to conduct the inquiry is that of the Equality Court, which is obliged to be
proactive in gathering information about all the relevant circumstances lo
determine whether discrimination andfor harassment ocourred, considering such
information and arriving at a just and equitable order in the circumstances:

The Court a quo, thus, neglacied to probe the matiers that it was statutority
enjoined 1o do as would be argued infra:

The Court a quo also neglected to take into consideration that the CPA¥ is also
applicable in the very matter before it and that Section 10 of that very Act
pertinently entrusted the Equality Court with the required jurisdiction to entertain
this complaint in so far it refates to the matters referenced in Section 8 thereof:
By having dismissed the application, the Applicants have also heen deprived of
the relief to have their complaint referred to an alternative forum, like for example,
gither the SA Human Rights Cammission or the Consumer Commission, where
both would have been competent to have properly investigated the matter and io
have reported back to the Equality Court. The fact that Ndita J decided not to
have referred the matter to an atemative forum, implies that the Applicants were
entitied to a proper prescribed inquiry to be conducted where witnesses could be

called, cross-examination of the Respondent's witnesses, et cefera;?”

s

20

¥ Consumer Protection Act, 2008 (Act No. 88 of 2008)
¥ See also paras. 32 — 54 supra
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in so far as the finding of the Court & quo that | was allegedly unsuited to represent
the Applicants had any impact on the final order, the Applicants submit that the
Court & quo had no information before it in either affidavit or other format and
unkindly further relied on the De Beer®® case during which | was never afforded
with any opportunity to have defended myself from the allegations laid against
me by the SCA, to have empowered it to arrive at such conclusion and which
was, not only premature, but not in the interest of justice. Besides, the De Beer
case is being legally challenged:

By not having undertaken an inquiry, the Court a quo did not have the authority
to have made a costs order which is only granted in terms of Section 21(2)(o) of
the Equality Act after an inquiry was conducted in terms of Section 21(1).

Further, as a norm, no costs order is granted during Equality Court proceedings. 3

SUCCINT ARGUMENTS IN SUPPORT OF LEAVE GRANTED

60

61

In accordance with the Regulations, the judge had fo first consider whether the Equality

Court would be hearing the matter or whether the matter should have been referred to an

alternative forum. %

| hurably submit, as stated supra, for the Applicants that the fact that Ndita J referred the

mafter to a directions hearing as prescribed, the Court a quo was then already sejzed with

the matter and that the directions hearing had to have been utilised for the purpese to

prepare for the prescribed inquiry.

38 Minister of Caoperative Governance and Traditional Affairs v De Beer and ancther 2021 [31 All SA 723 (SCA)
3 r12(2) Reguiations
40 r5(4) Raguiations
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62  The Egquality Act identifies only one (1) instance where the Equality Court may not
adjudicate a discrimination complaint which would have justified a hearing iike the one the

parties had, which is:-

“This Act does not apply to any person to whom and to the extent to which the

Employment Equity Act, 1998 (Act No. 55 of 1998}, applies. !

B3  This was also the approach of Regers J of the same Division in Rarayi*? when he
adjudicated the jurisdiciional point triggering the EEA*® exclusion without holding either a
directions hearing or an inquiry first. The Applicants humbly submit that this is the only
instance where it can be found that an inquiry is unnecessary and that this precedent
confirms that the Respondent was supposed to have raised its jurisdictional point atthe 10
time Ndita J considered whether the matter should have proceeded in the Equality Court
or whether the matter should have been referred to an alternative forum. As stated
supra,*® the Respondent was very late with its answer and by so doing, have lost its
opportunity to have questioned the jurisdiction during the preliminary processes.

84  The matter in dispute was not one falling within the parameters of the EEA, but in fact,
inter alia, in terms of the CPA.* The Equality Court specifically has been empowered with
the required jurisdiction to adjudicate this very matter where there is, infer alia, consurner
discrimination identified where the Applicants have been treated different than other
medical practitioners renting from the Respondent. This would have been properiy proved

by way of witnesses and evidence presented at an inquiry. % >3

4 gB(3) Equality Act

42 Rarayi and Others v Qak Valley Estates and Others (EC13/2019) {2019) ZAEQC 7 (22 November 2019)
43 Employment Equity Act, 1998 (Act No. 55 of 1998)

“ r6(4) Regulations

4 See paras. 34 - 58 supra

“6 58 CPA

510 CPA
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The very argument of the Applicants is that the breach of contract, alternatively untawfu!
termination of the commercial lease agreement, was the direct resuit of discrimination on
one or more of the prohibited grounds.“® Thus, establishing a clear prima facie (based on
the first impression; accepted as correct until proved otherwise) case. 49
The 1°' Applicant, and as the affer ego of the 2™ Applicant, is aiso part of the large group
of medical professionals who are not believing in the COVID-19 disease in the way as
those of the Respondent’s representatives supporting the general narrative as dictated by
the Worid Health Crganisation still not confirmed as a novel disease by any court. Thus,
the Applicants have been treated differently than the group of medical professionals who
follow the narrative of the COVID-19 theory diligently and is therefore part of an identifiable
group.50
The Respondent, has specifically confirmed that it wanted the 1% Applicant to align her
professional opinion with those of the Respondent or else had to find another ptace to
practice her profession. Clearly this confirmed discrimination committed against the
Applicants >
Subject to s6 of the Equality Act, no person may unfairly discriminate against any persen
on the ground of gender, infer alia, including the denial of access to opportunities, including
access to services or contractual opportunities for rendering services for consideration, or
failing to take sieps to reasonably accommodate the needs of such persens,5? The 1st
Applicant in particular beliefs that the Respondent committed the act of gender

discrimination against her which would have been proved during an inquiry.5*

18 Founding Affidavit Court a quo, para. 6.1, 1:11

4 Replying Affidavit Court a quo, paras. 5.2 — 5.3, 2:265 — 266

* Replying Affidavit Court a quo, para. 9, 2:267 - 268

“f Answering Affidavit Gourt a guo, para. 14.3, 2271 272

52 58{h) Equality Act

* Founding Affidavit Court & quo, para. 5.3, 1:10 — 11; para. 7.4, 1:15; para. 7.8, 1:1& paras. 7.12 ~-7.13, 1:19
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The Applicants make no bones about it that the 15t Applicant, as a result of being a woman
and part of the large group of medical professionals wha beliefs differently about COVID-
19 than the general WHO narrative, had been harassed by the Respondent via ifs
representatives and influencing other colleagues and staff to do the same. This would have
been sufficiently proved via an inquiry where witnesses would have been called and those
of the Respondent, cross-examined.
Once Ndita J decided to seize the matter as explained supra, the onus would have been
on the Respondent to either prove that the discrimination did not occur or that it was fair, >
All Equality Act related authority the Respondent refied on during its argument, relate to
instances where an inquiry was held and is therefore not applicable to this very instance.
Applicants respectfully submit that the Court a quo incorrectly referred to them in support
of dismissing the application.
The Court a quo came to a final decision that it does not have the required jurisdiction to
hear the matter, just because it was of the view that discrimination did not take place in
absence of holding an inquiry. Thus, if any matter before any court is dismissed, it does
not imply that the court does not have jurisdiction, but Steyn J (ret.) had such an approach.
Notwithstanding that the Applicants were obliged to participate in a hearing to have
addressed the Respondent’s in fimine points first, the Court a quc was still compelied to

hold an inquiry where the Equality Acf*® mandates that;-

“The equality court before which proceedings are instituted in terms of or undsr

this Act must hold an inguiry in the prescribed manner and determine whether

unfair discrimination, hate speech or harassment, as the case may be, has taken

place, as alleged.” [My emphasis)

64 513 Equality Act

5 fn 34

5% 521({1) Equality Act
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In George® this very Court emphasised that this inquiry is mandatory:-

"The statute obliges an equality court before which proceedings are instituted to

hold an inquiry in the manner prescribed in the regulations and to ‘determine

whether unfair discrimination has taken place as alleged’ (s 21(1}}. " My emphasis]

When one reads the entire judgment by, again, this very Court in Manong®® it is clear that
the Equality Court is a creature of statute and obliged to follow the Equality Act by the
letter ‘and could not have dismissed this matter before a proper inquiry has not been held
first.

Only after an inquiry was held, the Court a quo could have made an appropriate order 5
An inquiry is further prescribed in terms of the Regulations.5°

The Constilutional Court in Occupiers of erven 87 & 88 Berea® | authority the Applicants
humbly submit indeed applies to this very case too in order to confirm the effects of a

constitutional inquiry, evaluated such an inquiry and ruled that:-

“As is apparent from the nature of the enquiry, the court will need to be informed of
all the refevant circumstances in each case in order to satisty itself that it is just and

equitable to evict and, if so, when and under what conditions. However where that

information_is not_before the court, it has been held that this enquiry cannot be

conducted and no order may be granted.™ My emphasis]

Also in Occupiers of erven 87 & 88 Berea, the Constitutional Court highlighted that:-

57 Minister of Environmental Affairs and Tourism v George [2006] SCA 57 (RSA) para. 5

%8 Manong v Eastern Cape Department of Roads and Transport & others (369/08) {2009] ZASCA 50 (25 May 2009)
59 £21(2)} Equality Act

st GN R764 GG 25085 (13 June 2003); r10 Regulations

1 Oceupiers of erven 87 & 88 Berea v Christiaan Frederick De Wet N.O. [2017] ZACC 18

82 /d para. 46
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"It is evident that the High Court that granted the eviction erred in assessing what it
saw as the applicants’ consent. It accepted the factual consent without conducting

an enquiry fo establish its validity and legal effectiveness. Furthermore. it failed to

appreciate that the duly fo conduct the enquiry is that of the court. which is obfiged

fo be proactive in gathering information about all the relevant circumstances.

considering that information and arriving at a just and equitable order in_the

circumstances of each case, The High Court thus failed to probe the matters

that it was statutorily enjoined fo do." [My emphasis]

80 The fact that the Court a quo dismissed the application without conducting the mandatory

inguiry, meant that the rights of the Applicants further had been violated in that the Court &

quo also failed to have referred the matter to another suitable forum, inter alia, to the SA

Human Rights Commission or Consumer Commission which would have effectively put

the investigation by such an alternative forum under the supervision of the Equality Court

in order fo ensure that a suitable result was forthcoming.54

CONCLUSION

81 The Applicants humbly submit that leave to appeal should be granted in that;

81.1 the appeal would have a reasonable prospect of success: andfor

81.2 there are other compelling reasons why the appeal should be heard.

COSTS

82  The Applicants are asking that costs should be costs in the appeal.

83 /d para. 55
5 521{4} Equality Act, r8(7) Regulations
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83 In the event dismissal is considered, LFN submits that the Biowatch principle shoutd apply

as it also did in the Court a gu0.%5

TREREFORE we pray for this Court to grant us an order in terms of the Notice of Motion in this

Court. T
e P
N L
REYNO DAWID DE BEER
Deponent
Signed and sworn to me in /T,,mmﬂ dz'fﬂm this £2% day of FEBRUARY 2023 the

deponent having acknowledged that he knows and understands the contents of this affidavit and
that he has no objection against taking the prescribed oath, which oath he regards as binding on his

conscience and that ali other prescribed formalities have been complied with.

i A

COMMISSIONER OF OATHS

Address: (7 / %ﬁé’/ virr Sprmir 10
ANV e gie
Designation: &M% ‘.

| SOUTH AFRICAN POLICE S rvics

b A2 -02- 02 %ﬁ

;

B e L ——

e WINTERTON |
e B ATULUNATAL

83}t Rarayi para. 70
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"IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NUMBER: 12023
COURT A QUO CASE NUMBER: HCWC EQ 8/2021

in the matter between.-

DR. TONETHA JAY | 1ST APPLICANT
'DR. JAY COSMETIC (PTY.) LTD. 2M° APPLICANT
AND

MEDICLINIC (RTY,) LTD. . RESPONDENT

SUPPORTING AFFIDAVIT

[, the underéigned, |
| TONETHA JAY (Dr.)
(ID NO. 750525 0138 089)

'Héfebyfdeclare under oath as follows:-

-—

{ am a. major fermale, SOL_ith African citizens, and the 1% Applicant in this n%attér"
and was ‘(hc 1.51 Complainant in the Court & qguo.. | am a. practicing _medical
~ professional for the past 17 years and specialising in plastic and reconstructive
surgery ang resident in the Cape Town area with address as pfovided by Mr.

Reyno De Beer in the Founding Affidavit.

35
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2.I RDB-‘ r

[ am also the sole director, otherwise the affer ega, of Dr. Jay Cosmetic (Pty.;

Ltd., the 2rd Appiicahi in this very matter and 2 Complainant in the Courl &

quo, registered as a private company under South African company laws with

" registration number 2015/072605/07 and'as' such -have the authorily (o

represent it as its_' officer and to make ali decisions on'its behalf.

. Forthe record, and as it will bécome relevant, the Applicants have also obtained

the ficence from the Western Cape Government Health and Wellness

Department on 8 November 2022 (seé Annexure "“RDB2") to acquire a private

: hospital, Copeland Memorial Burns and Trauma Centre, in the Cape Town area.

This hospital is in direct competition with the Resp'ondént which has also

attempted to biock this acquisition by having fodged an opposition via its

Vergelegen Hospital where the entire discrimination dispute belween the

- Applicants and Respandent emanated and would have form part of the enquiry

pefare the Court a guo had such an enguiry been conducted.

Feonfirm further that both the 2°¢ Applicant and | have consented that Mr, Reyno

De Beer as our non-legal practitioner representétive'in the Court @ quo as

aflowed by Regulation 10(9) of the promulgated Regulations; iodg’es an appeal
1o the Supreme Court of Appeal and that he continues to represent us having

futt faith in his capabilities and may he depose of all and any affidavit. notice

and/or process before this Court on aur behalf in order to bring the appéa! oS

finality, inclusive of any condonation and presenting any argumert required.

For the fact that Mr. Reyno De Beer was the one who argued our case belore

~ the Court.a guo with its implied consent and without my 'aﬂendance on tha day

of the hearing, he would be in a much betler position to dépose of the required

{0
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affidavits, notices and process on our behaif before this Court for appeal

| purpases as well and do | further belief that such content will be correct andthe

- {ruth in as far it pertains to the Applicants,

This Courtis humbly requested to grantan order in terms of the Notice of Motibn

joy]

requestmg leave to appeal and, in the event soparate application is made, in
terms of the Notzr'e nf Mntlon requesting Condonatlcn for late fodgement of the

: Apphcatlon for_ Le_ave_to Appeal.

!

ST {
DEPONENT

t certify that this was signed and sworn before me at. _ C? ﬁff QGMM;’ Wz’g/n' this
_ éL day of JANUARY 2023 after the 'Dépoﬁent:deciared .tha:t she is familiar with
the contents of this Statem-e_.nt. ahd regards the 'pre.sc:rib.ed cath as bindihg_cn- her
| ~ conscience and has no objeéti_cm against taking fhe__ sa.id prescribed oath and that all

further prescribed formatitie's have been complied with,

V& a‘ A
SOUTH AFRICAN POLICE SERVICE!
COMMLUINITY SERVICE CEN?RE

2023 -01- 31

COMMISSIONER OF OATHS SOMERSET WEST
' AMAPOLISA OMZANTSH! AFRICA

(0
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Western Cope Government Health and Wellness : Assurance

Licensing & Inspectorate

Western Cape
Government Ndoda Mavela

Ndoda.Mavelg@westerncape.gov.za | Tel: 021 483 3314

THE MANAGER

COPELAND MEMORIAL BURNS AND TRAUMA CENTRE
27 ALMOND ROAD

SOMERSET WEST

7130

FOR ATTENTION: Dr Jay {C

Application Recelved: 03 May 2022

PN 187 Classification: Application for the licensing of a new private health establishment in Strand.

Beds and services applied for; 24 beds

10 adult general beds, 5 paediotric beds, 4 day beds, 1 adult ICU bed, 1 paediatric ICU bed, inclusive of 1
isolaftion bed. 2 high care beds, 2 major theatres, 1 emergency unit, 2 resuscitation rooms and 2 procedurs rooms

Sub-district: Eastern

The application was advertised on 27 May 2022 and 1 comment was received.
Mediclinic Vergelegen abiected to the application.

The applicant responded to the objection.

PRIVATE POPULATION & BED INCREASE {N THE WESTERN CAPE 2022- 2023 EASTERN SUB-DISTRICT 20
Total Populalon per yveor 2022 2023
2022 2023  Pubiic Private PUblic s§ Private
726 155 748 595 472 00 254 154 484 587 2462 008

oy WESIBINCODE. LY. 20
Westermn Cope Government Heallh andg Wellness | Assirarce
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PRIVATE POPULATION & BED INCREASE IN THE WESTERN CAPE 2022- 2023 EASTERN SUB-DISTRICT

["Ai Private | Norm 3 Private Beds per | surpis 7 Defict [ @ Actual | actuol | ACTUAL TUNCOM | UNCOM
Beds 1000 Private Populaion Non- Ac e bTi?ch:\ﬂ NA BEDS A BEDS
acuie : ACMe &
Non-
Acule
2022 2023 2022 2023
709 762 786 -53 -7 70 4639 439 97 342
PHEAC CONSIDERED THE FOLLOWING INFORMATION TO ADJUDICATE THE NEED FOR SERVICES AS PER PN 187

2.2 (A ~N).

in terms of Regulation 9{2) (a}: The Committee noted that the application would promate consistency of
heaith service development in ferms of national, locat and provincial planning. The application was thus

considered positively in terms of this criterion.

In terms of Reguiation 9(2) (b): The Committee noted that the application would promote equitable
distribution in private health care services. The application was thus considered paositively in terms of this

criterion.

In terms of Regulation 9(2) {c}: The Committee noted that the application would promote an appropriate
mix of public and private health care services in the Eastern sub-districl. The application was thus

considered positively in terms of this criterion.

In terms of Regulation (2} (d): The Committee noted that there is no known spare capacity within the

public health sector. The application was thus considered positively in terms of this criterion.

in terms of Regulation 9(2) {e): The Committee noted that the application promotes an optimal mix of

fevel 1, 2 and 3 beds. The applicafion was thus considered positively in terms of this criterion.

tn terms of Regulation 9(2) {f}: The Committee noted thot the Eastern sub-district has a deficit of 53
licensed beds and 77 licensed beds for 2022 and 2023, respectively, The appiication was thus considered

positively in terms of this criterion.

W"\-’\-"V«'.\-\-’ESTL‘:FDCODE?.(.]OV.Z'Z]
Wostern Cape Government Health and Welness | Assurance

{0
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in terms of Regulation 9(2) (g): The Committee noted that there are no altemative sources of health care

in the Eastern sub-district. The appiication was thus considered positively in terms of this criferion.

in terms of Regulation ?(2) (h): The Committee had no reason fo assume that the applicant would not
provide high-guality services which are accessible, affordable, cost-effective and safe. The application

ws thus considered positively in tarms of this criterion.

In terms of Regulation 9(2) (i): The Committee is aware that there might be potential disadvantages with
respect to the migration of staff from existing public and private heglth services and for any affected
communities. There was, however, a neutral consideration in terms of this criterion. There was a positive

consideration for the creation of access to the needed burns services for the affected communities.

In terms of Regulation 9(2) (j}: The Committee noted that the agpplicant is a micro enterprise. The | QO

application was thus considered positively in ferms of this criterion.

In terms of Regulation $(2} (k): The Committee nated that the applicant does promote fraining, research

and development. The application was thus considered positively in terms of this criterion.

Interms of Regulation 9{2) (1}: The Committee had no reason to assume that the application would create

perverse incentives. The application was thus considered positively in terms of this criterion,

In terms of Regulation 9(2) (m): The Committee noted that they are not aware of any complaints against

the applicant in the recent past. The application was thus considered positively in terms of this criterion.

In terms of Regulation 9(2} (n): The Committee nated that the applicant is a new service provider and
would need to have a proven complaints mechanism in place before commissioning. The application

was thus consideraed posifively in terms of this criterion. ZC

WO WESTCINC D E Loy 20
western Caope Government Health and Wellness | Assurarce
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As per Regulation 10 of PN 187, as amended, PHEAC made the following recommendation to the HOD,

PHEAC recommends that the applcaticn for the licence of a new private heglth establishment with 10 adult
generat beds. 5 paediatric beds, 6 day beds, 1 adult ICU bed, 1 paediatric ICU bed, inclusive of 1 solation bed,
2 high care beds, 2 major thealres, | emergency unit, 2 resyscitation rooms and 2 procedure rooms

be approved.

Decision by the HOD

i have decided that the application for the licence of a new privaie health establishment with 10 adult general
beds, 5 poediatric beds, é day beds, 1 adult ICU bed., 1 paediatric ICU bed, inclusive of 1 isclation bed, 2 high
care beds, 2 magjor theatres, | emergency unif, 2 resuscitation rooms and 2 procedure rooms

be approved. |O

Buildings plans for the approved facility must be submitted and must be in a position to be approved within six

{6) months of the license approval.
The detfailed building plans must show clearly the nature and construction of the building or buiiding or the

extension or alterafion, as the case may be:

» Bed positions,

. Cupboards and fixed structures,

. Room names,

. Dimensions and

. Sguare measurements must be attached in the form of a schedule of the plan.

All plans must be drawn to a scale of 1:100 and must be submitted in duplicate. 20

Please ensure that the building plans contemplated above is submitted in the format as prescribed to the office
of Ms K Jacobs, Room 10-08, 10th floor, 4 Dorp Street, Cape Town and that the receipt of such plans are

acknowledged by that office. Proof of delivery of the plans must be submitted on reguest,

Sincerely

Digitally signed

: by Dr Keith
@QU . Closte
. Date: 2022.11.08
O6:3H00 02T

DR K CLOETE
HEAD OF DEPARTMENT: WESTERN CAPE HEALTH

DATE: 8 November 2022

W WERSTEIIOED e, G0V G

wWastern Cape Government Heclth cnd Wellness | Assurance
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Order dated 3 October 2022 (To be lodged)
See paragraph 14.1 of the Founding Affidavit
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"RDB4"

ER T Y

IN THE EQUALITY COURT
IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

CASE NO: EC08/2021
In the matter between:

DR TONETHA JAY : First Complainant

DR JAY COSMETIC (PTY) LTD Second Complainant

and

MEDICLINIC (PTY) LIMITED Respondent

The Complainants were represented by Mr. Reyno De Beer. 10

The Respondent was represented by Adv K Pillay 8C and Adv A Brown

The matier was heard by STEYN J in court on 15 September 2022,
Judgment was handed dewn electronically by circulation to the representatives of the parties via email

on 3 October 2022,

JUDGMENT: 3 OCTOBER 2022

INTRODUCTION

1. The complainants instituted proceedings against the respondent ‘Mediclinic’, to
be entertained by the Equality Court in the Cape Town High Count in terms of s 20 of
the Promotion of Equality and Prevention of Unfair Discrimination Act, 4 of 2000 (‘the
Equality Act) read with Regulation 6 (1) thereof. The claims, in the interests of only 20
the complainants, is one of unfair discrimination and harassment by Mediclinic of
complainants in terms of the relevant provisions of the Act. Damages are sought and
the court is requested to order that a cancelled commercial lease agreement between

the second complainant and the respondent, be reinstated.



THE EQUALITY ACT

2. Equality Courts were created by the Equality Act, promulgated as a direct resuit
of s 2 of the Constitution of the Republic of South Africa of 1996, which introduced the
constitutional right to equality. The Equality Act is a comprehensive South African anti-
discrimination law which dictates 1that no person may unfairy discriminate directly or
indirectly against anyone on one or more grounds.? It provides procedures for the
determination of circumstances under which. discrimination is _regarded as unfair.
Unfair discrimination is prohibited by the government, private organisations and

individuals.

3. ‘Discrimination’ is defined in s 1 {1) as- ‘any act or omission, including a policy,
faw, rule, practice, condition or situation which directly or indirectly-

{a} Imposes burdens, obligations or disadvantage on; or
(b) withholds benefits, opportunities or advantages from, any person on one or
more of the prohibited grounds;”

4, (P)rohibited grounds’ are defined as:

(a) race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orlentation, age, disability, religion, conscience, belief, culture, language
and birth; ...or
{b} any cother ground where discrimination based on that other ground-
(/) causes or perpetuates systemic disadvantage;
(i) underminas human dignity; or
(iiii) adversely affects the equal enjoyment of a person’s rights and
freadoms in a serious manner that is comparable fo discrimination on a
ground in paragraph (a),’

*in subsection 4 thereof
2in terms of subsection [3) thareof,
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B, The Equality Act establishes the divisions of the High Court and
designated Magistrates’ courtsas ‘Equality Courts’ to hear complaints of
discrimination, hate speech and harassment. Section 4 of the Act deals with ‘Guiding
principles’, including the expeditious informal processing of cases, access to justice to
persons in relevant judicial dispute forums, and critetia to facilitate participation in
terms of s 19 of the Act, recognising:

(2)(a) The existence of systemic discrimination and inequalities, particularly in
respect of race, gender and disability in aif spheres of life as a result of past and
present unfair discrimination, brought about by colonialism, the apartheid

system and patriarchy, and
(b) the need fo take measures at all fevels to eliminate such discrimination and

inequalities.”

6. Section 6 is a general prohibition of unfair discrimination; section 8 prohibits
unfair discrimination on the ground of gender. Section 13 addresses the burden of
proof o establish discrimination.

(1} If the complainant makes out a prima facie case of discrimination-
(a) the respondent must prove, on the facts before the court, that the
discrirmination did nof fake place as alleged, or
{b) the respondent must prove that the conduct is nof based on one or
more of the prohibited grounds.

(2) if the discrimination did fake place-
{a) onaground in paragraph (a) of the definftion of prohibited
grounds', then if is unfair, unless the respondent proves that the
discrimination is fair;
(b) on a ground in paragraph (b} of the definition of ‘prohibited
grounds', then it is unfair-
(i} If one or more of the conditions set out in paragraph (b) of the
definition  of 'prohibited grounds' js esfablished;
{if} unfess the respondent proves that the discrimination is fair '

45
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7. Section 14 deals with the determination of fairness or unfaimess; Harassment

is not subject to determination of faimess®: The relevant parts read as follows:

(2) in determining whether the respondent has proved that the discrimination is
fair, the following must be taken into account:

{a) The context;
{b) the factors referred (o it subsection {3};
(¢} whether the discrimination reasonably and justifiably differentiates
between persons according to objectively determinable criteria, intrinsic
fo the activily concerned.
(3) The faciors referred to in subsection (2) (b) include.
{a) Whether the discrimination impairs or is likely to impair human dignity;
(b} the impact or likely impact of the discrimination on the complainant;
{c} the position of the complainant in society and whether he or she suffers
from patterns of disadvantage or belongs to a group that suffers from such
patterns of disadvantage;
(d) the nature and extent of the discrimination;
(e} whether the discrimination is systemic in nature;
{f} whether the discrimination has a legitimate purpose;
(g) whether there are less restrictive and less disadvantageous means to
achieve the purpose;
(h) whether and to what exient the respondent has taken such steps as
being reasonable in the circumstances to-(i} address the disadvantage
which arises from or is related to one or more of the prohibited grounds;
or {if} accommoadate diversity, '

PROCEDURAL BACKGROUND

8. The complainants issued the application on 3 September 2021. It was directed
by Ndita J, allocated to hear the matter, that the first directions hearing would be held
on 18 November 2021 at a virtual hearing. At that hearing the court, by agreement

between the parties issued directives that:

*gac 15 of the Act.
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8.1 the issues to be determined separately, as points in fimine, were
whether this court has jurisdiction to determine the matter and whether
Mr Reyno de Beer, a non-legal practitioner, should be allowed to

represent the complainants.

8.2 It was directed that the parties would file a joint minute by 3
December 2021 to regulate proceedings such as the date on which the
proposed preliminary issues would be heard, and when heads of

argument would be filed in this respect.

9. The ex fempore judgment of Ndita J, of 22.2.22, indicates that Mr de Beer (‘De
Beer’) subsequently sought that all issues be determined at a single hearing. Some
disputes arose. Court recess commenced on 3 December. A further directions
hearing, sought by De Beer during recess, could not be accommodated. De Beer
levelled accusations of lack of impartiality and bias at the Judge and called on her to
recuse herself. Ndita J quotes extensively from email correspondence from De Beer
that demonstrate that he, inappropriately, often incomprehensibly, questioned her
impartiality and requested her to consider either recusing herself or to provide reasons
why she ‘suddenly had a change of position she regards as being in the interests of
justice.’ De Beer continued to transmit derogatory emails and threatened to report the
Judge to the JSC. He did not persist with a recusal application, but Ndita J,

commenting on his conduct, recused herself from hearing the matter further.

10.  In August 2022 | became aware that the matter had been allocated to me while
| was on long leave. The parties were requested to attend to the very voluminous,
disordered, unmanageable file. After the documentation had been couriered to my

office by De Beer, who refused assistance from respondent’s attorney, | was advised,
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with reference to correspondence, that the parties had agreed that the preliminary
issues to be considered were those as per the directive of Ndita J, before she recused
herself. it was agreed that ihe issues to be determined at the preliminary hearing were

whether (a) this_court_has jurisdiction to_hear the matter; and (b) whether the

complainarits mayv be reprasented by a non-leqal representative ? Mr Reyno de Beer.

THE PARTIES

11.  The first complainant is Dr Tonétha Jay ('Dr Jay'), a {(white) female medical
spacialist, ‘an internationally acclaimed surgeon and respected medical practitioner’,
the recipient of numerous awards in her field of experiise. The second complainant is
Dr Jay Cosmetic {Pty) Lid, a duly incorporated private company, the alter ego of Dr
Jay, its sole director. Br Jay resides and practices her profession as a ‘plastic and
reconstructive’ surgeon in the "Cape Town area’; details of her address or place of
business are absent. She did not attend the preliminary hearing on 15 September

2022; no confirmatory affidavits were attached to the papers filed on her hehalf.

12.  The complainanis refer fo the address of their representative, De Beer, the
President of the Liberty Fighters Netwoark (‘LFN’}, a not for gain voluntary association,
of which she is a member, as the address where she will receive process and
communigation of the proceedings. The ‘residential address’ provided for the LFN and
De Beer in the Form 2, instituting the appilication, and a postal address for De Beer,
appears to be near Pretoria. LFN is not a law clinic and ‘none of its representatives
are legal practitioners’, according to correspondence. De Beer maintains that they

may not expect payment for their services and rely on voluntary donations.

* Emalls dated 5 September 2022 from my office, 2 September and 26 August 2022, from De Beer and,
important, 24 August 2022 from Mr Bromley on behaif of Mediclinic.
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13.  The respondent is Mediclinic (Pty) Ltd, a duly incorporated private healthcare
services group, with its Head Office in South Africa situate at Stellenbosch. The main
issue of the complainants with Mediclinic relates to the cancellation of a Lease
Agreement entered info by complainants with the Mediclinic in Vergelegen, Somerset
West, Western Cape.® The Lease Agreement provided benefits to Dr Jay, including
consulting rooms, the use of an operating theater, medical facilities of Mediclinic's
Vergelegen Hospital, as well as referrals within the network. The Lease Agreement
details Internal Rules and stipulates when a breach of the lease may Jead to its
canceliation. Inter alia the agreement provides that Mediclinic shall be entitled to

cancel the lease forthwith following unacceptabie conduct by the tenant.

14.  The crux of the matter appears from the founding affidavit of Dr Jay, who notes
that the application relates to the arbitrary and unilateral immediate termination of the
commercial lease agreement between Mediclinic and the second complainant on 8
June 2021, by Mediclinic, allegedly as a result of mafa fide discrimination against them,
without providing reasons. For reasons that do not appear to be legally justifiable, she
holds that the contract should be interpreted in her favour. She suggests that this
court, with its informal processes, should allow her to summon witnesses to provide
undesctibed documents in support of her application, without explaining why neither

documents nor confirmatory affidavits have been annexed to her papers. ¢

THE CLAIMS
15. The complainants/Dr Jay completed the prescribed FORM 2 in terms of s 20 of

the Equity Act, and requlation 6(1) thereof. The form prescribes that affidavits of other

*TI3p4s
¢ FA par 6 and sub paragraphs
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persons in support of the application ‘must be attached.” Dr Jay alleges that Mediclinic
‘arbitrarily and unilaterally terminafed a Lease Agreement as a result of its
discrimination against the complainants, resulting in direct and indirect damages to
them. The complainants request that Mediclinic’s conduct be declared as
discriminatory on the prohibited grounds as provided in the Equity Act. Damages of

R 8.1 million is claimed and an order that the cancelled lease be re-instated.

JURISDICTION: LEGAL ASPECTS

16. The Equality Act defines the term “Equalily Court’ as a court contemplated in
section 16, read with section 31 thereof, and includes any reference to ‘courf. Section
16 provides, infer alia, that:

(1) (a) Every Division of the High Court or local seat thereof is an Equality Court
for the area of its jurisdiction’; -

¥6) A presiding officer must perform the functions and duties and exercise
the powers assigned to or conferred on him or her under this (the Equality Act)

or any other law.’
17.  Sections 20 (3} and (4) of the Equality Act provide (in relevant parts) the process
ta be followed and that the court seized with the matter shall decide whether the matter
is to be heard in the Equalify Court or whether it should be referred to another
institution, court, or forum which, in the presiding officer's opinion, can deal more

appropriately with the matter in terms of such alternative forum's powers and functions.

if the presiding officer decides that the matter is to be heard in the Equality Court, the
matter is referred to the clerk of the Equality Court, who shall ensure that a date for

hearing of the matter is assigned.

18.  Equality courts are specialist courts established within existing court structures

and are granted specific jurisdiction to hear complaints grounded in the Equality Act.
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Their jurisdiction is limited to issues where the conduct complained of is founded on
unfair discrimination. in terms of subsection (4), before deciding to refer a matter, as
contemplated, the presiding officer must take relevant circumstances into account,
including the personal circumstances of the parties, the physical accessibility of any
contemplated alternative forum, the needs and wishes of the parties, the nature of
the intended proceedings and whether the outcome of the proceedings could facilitate

the development of judicial precedent and jurisprudence in this area of the law.

19,  Jurisdiction is the competence of a court to hear and determine the issues
between the parties. A court’s jurisdiction to entertain a matter may be limited for a

varety of reasons. In the quoted SCA judgment, Minister of Environmental Affairs &

Tourism v Gearge 7 the court held:

19.1 The jurisdiction and powers that the statute confers on Equality Courts
is wide and, as a result, at least some of the refief sought lies solely within the

jurisdiction of the Equalily Court.®

19.2 The fact that much of the refief sought could also be granted by the High
Court, does not detract from the Equality Court's jurisdiction, nor is it a reason
fo deprive the complainants of the procedural benefits they hope will accrue
from proceeding in the Equality Court.?

16.3 Some of tha relief sought could be adjudicated only by the High Court -
for instance, claims based on constitutional provisions other than equality.
This, however does not enfail that the Equality Court cannot first (or
concurrently} adjudicate upon claims that are properly before it.°

72007 {3) SA 62 {SCA)
8 At par 12.

? At par 12.

® A par 13.

tQ
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20.  In the oft-quoted, correctly articutated by respondent’s representative, Manong

& Associates (Pty) Ltd v Department of Roads & Transoort, EC (No 2} ' the court held

that:

20.1 it is abundantly clear that the Equality Court was estabiished in
order to provide easy access {o justice and fo enable even the most
disadvantaged individuals or communities (o walk off the street, as it were,
into the portals of the Equality Court to seek speedy redress against unfair
discrimination, through less formal procedures.'?

20.2 As regards some features of the Equality Court:

{671 The Equality Court is a special animal. In modern language
one could describe it as ’a special-purpose vehicle'. ... if was
clearly designed and structured lo ensure speedy access to
juidicial redress by persons complaining of unfair discrimination. ..’

203 It is a fact that, apart from the provisions of the Equality Act, High
Courts and Magistraies’ Courts continue, daily, to uphold the fundamental
values of our Constitution within the parameters of their powers. The
Equaiity Court is a helpful added tool to promote transformation in the
realisation of our best aspirations. It is a separate and distinct court with

powers specified in its empowering statute.*

204 The issue for determination in the matter is whether the complaint

before the court falls within the purview of the Equality Act. Then the court

must consider the powers and functions of the Equality Court. A result that

1 2009 {6} SA 589 (SCA}

2 At par 53,
3 At par 62.
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an order by the Equality Court might have the same effect as an order of a

High Court on review, is merely coincidental.’

20.5 Labels (fo typify or categorise proceedings) are less important

than substance. Only complaints or ‘causes of action’ provided for by the

Equality Act. are susceptible to adjudication by the Equality Court: that is

the court set up for a particular purpose. Other causes of action are

accommodated in other appropriate courts. The Equality Court was

especially set up to deal with unfair discrimination and the issues provided

for by ss 10 - 12 of the Equality Act.'®

SUBSTANCE -~ THE EQUALITY COURT'S JURISDICTION

21.  The complainants argue that the allegation by respondent that they breached
the commercial Lease Agreement, and its allegedly unlawful termination, ‘was the
direct result of discrimination on one or more of the prohibited grounds."® They claim
that Mediclinic, through its representatives mentioned in the founding affidavit, and
others in s employ, as a group or individually, discriminated against them and are
infringing on their rights to equality."7 | have referred to the definition of ‘discrimination’
in the Equality Act; any act or omission, policy, practice, or situation which directly or
indirectly— imposes burdens, obligations or disadvantages on, or withholds benefits,

opportunities or advantages from, any person on one or more of the prohibited

4 Atpar 71

15 At par 72.

18 Complainants’ Heads of Argument, par 4.2.2.
U par 6.2 FAp 1l

10
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grounds. ‘[Elquality’ includes the full and equal enjoyment of rights and freedoms as

contemplated in the Constitution; de jure and de facto equality.

22.  As addressed in Mediclinic’s answering affidavit, in order for the complainants

to engage the jurisdiction of this count, a case of unfair discrimination, or harassment

must be demonstrated. Meadiclinic maintains and argues that no factual basis for a
claim of unfair discrimination has been demonstrated. it maintains that the
complainants misunderstand the stance of Mediclinic in respect of jurisdiction;
Mediclinic does not arque that the jurisdiction of this court is ousted because the clai‘m
is one of breach or unfawful termination of a contract; Mediclinic submits that it has not

been demonstrated ‘af alf’ that the claim of breach of contract or unlawful termination

of contract, has been founded on unfair discrimination of any description.

23. Mediclinic argues that when regard is had to the assertions of the complainants

in the founding affidavit, none of the aliegations {or grounds) withstands scrutiny:

231 In the founding affidavit certain representatives of Mediclinic are
highlighted,® not necessarily for any intelligible reason. Dr Jay emphasizad that
five individuals are white males and one a white female.’® She annexed jarge
black and white photographs of various people, alleging that ‘even’ the Executive
Maragement of the respondent is gender biased, as eight of the ten executives
are male, one of colour, and two females, of whom one is of colour. The

relevance of the allegations in these paragraphs escape me; the involvement, in

BraApidpar5.2
WFAp 10, par 5.3.
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Dr Jay’s complaint, of all the highlighted individuals, has not been demonstrated;

the allegations and photographs are mainly irrelevant and inappropriate.

232 The relevance of the allegations related to the complainants’ cause of
action, was not established. Mediclinic points out in much detait that generally it
does not employ medical practitioners, who practice independently for their own
account, following rulings of the HPCSA. These praclitioners have access
privileges to Mediclinic’'s hospitals where they use the facilities. The hospital
employs administrative, technical and nursing staff, who interact with and assist

the medical practitioners.

23.3 The medical practitioners are expected to conduct themselves
professionally. Co-operation and good relationships between hospital staff and
the independent professionals are essential for patients and employees, male or
female. The disparaging allegations of complainants fail to have regard to
Mediclinic's alleged commitment to diversity and inclusivity, as a basic tenet of
its ethos, it being a Level 4 B-BBEE employer, who has improved its points every
year since 2017 and has pui a range of measures in place to increase its race

and gender reprasentativity.20

234  As noted, complainants maintain that Mediclinic’s termination of its
Lease Agreement is the result of unfair discrimination,?” based on a range of
isted grounds.?? Mediclinic argues, persuasively, that no factual basis of

whatsoever nature is provided in respect of this claim. The complainants

2 AN, 1 134, par 13 and 14.
2T FA, p 11, par 6.1.
2ZFA p 12, par6.3.
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maintain that the Equality Court is the ‘more preferredf court in the event that ‘the
relevant source documents’ should be declared unconstitutional, leading to
discrimination, and that in any event the quantum of the damages claim against
the respondent falls outside the jurisdiction of the Magistrate’s Court.23 Mediclinic
pointed out that in the relief sought by the complainants they do not seek an
order that the source documents (presumably the Lease Agreament) be declared
unconstitutional on the basis of discrimination; the relief sought appears to be

based on allegations that the conduct of Mediclinic was discriminatory.2

235 To the extent that it was submitted that the claim is founded on the
Consumer Protection Act, or that Mediclinic made unilateral changes to the
Lease Agreement in respect of service delivery and the issue of notices in the
event of a purported breach,? these points were not elaborated on or pursued in

the founding affidavit or in argument, lack merit and do not appear to be relevant.

236  Dr Jay maintains that her track record will show that she respects her
colleagues and that she is known as a likable person, strict with medical ethics
and procedures.?® In reply to these comments Mediclinic’s representative, Mr
Marquin Crotz, (‘Crotz’) the general manager of Mediclinic Vergelegen, states
that Dr Jay has a track record at the hospital of ‘profound disrespect for

colleagues and staff’, ‘'mired by dishonesty.’

23.7 Dr Jay concedes in her affidavits that she questioned measures

implemented by the Government in respect of COVID-19, after the declaration of

2Z2FA, p 12, par 6.5,

¥ Form 2, p 5 par (1) under 'Relief sought”.
25FA, p 13, par 6.8,

®EAp 14 par 7.1
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~ the National State of Disaster in March 2020, admitting that she is ‘oufspoken’
professionaily and ethically. She believes that most of her colleagues were sither
scared or disinterasted to express views. However, as a result of her open debate

she has received 'a jot of animosity from some other fellow colleagues’?’

mentioning a male doclor, allegedly in a romantic relationship with a female
docter, who took his side. The motive for, and relevance of these relationship
details, and how this relaies 1o discrimination, escapes logic. The factual basis
for allegations allegedly constituting discrimination, was addressed on behalf of

the respondent:

23.7.1  Firstly, there was the issue of a disagreement in respect of theatre
lists, which Dr Jay concedes are common and often easily resclved, which
gave rise to treaiment that she maintains was shameful as ‘two male
doctors formfed] an afliance lo boldly argue with a single female', which Dr
Jay ‘experienced as a degrading and humiliating event.?® | agree that the
conduct of the two doctors, as alleged, dees not constitute a basis on which
to impugn the conduct of Mediclinic. Mediclinic asserts?® that the aggressor
in the debate was not either of the doctors, but Dr Jay herself, it is pointed
out that the fact that some doctors made common cause in an argument
against a female doctor, cannot pe se lead to a conclusion of discrimination.
Dr Hobbs, one of the doctors, is a woman; the respondent’s argument that
there ts no evidence that this confrontation was motivated or tainted by

gender discrimination, was persuasive,

T FA, p 14, par 7.3.
REA D15, par 7.4,
2 AA, p 170, par 92.
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23.7.2 Secondly, allegations of incorrect billing were addressed on

behalf of Mediclinic,* with reference to source emails.® It was contended
that the emails reflect a reasonable approach by Mediclinic in the face of
intemperate accusations of lies and victimisation by Dr Jay. As argued, |
agree that these emails do not demonstrate a basis for discrimination

against Dr Jay by Mediclinic.®

23.7.3 Thirdly, Dr Jay raised that a female nurse was treated

disgracefully and was targeted by a male doctor, using foul language in the
presence of others.® Dr Jay reported the alleged 'victimisation of women’
incident to Crotz (including other staff members) by email, complaining O
about the treatment of women at the hospital, an issue she said she had
raised previously, as did her ‘fegal team’, ostensibly referring to De Beer
and LFN. | do not see how the unfortunate incident in March 2021, has any
bearing on Dr Jay's cause of aclion in this malter. The incident was
comprehensively addressed by Mediclinic® {and the nurse in question) and
culminated in an apology from the offending doctor, an acceptance by the
nurse of the apology, and a statement by her that she did not feel ‘vicfimised

or threatened’3®

23.7.4 Fourthly, Dr Jay complained that she was receiving ‘less referrais’

from within Mediclinic’s ‘circle, to inter alia, treat burn victims.®€ Mediclinic 2

3 FA, p18. Par 7,10, and 7,11

*LFA from page 72, T16

32 AA, p 172, par 98.

BFA, p19, par7.12and T4 7 p 81

¥ gee, inter alia, email T) 8, p 82

BAA P 172, par 99 and MC 26 p 247.
BEA p 19, par 7.14,
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comprehensively addressed this complaint, as explained to Dr Jay;
Mediclinic’s nursing staff are aflegedly not qualified to deal with bum victims
as the hospital is not geared for their needs; Mediclinic faced litigation
where it was alleged that the patients should have been referred fo
hospitals with bum units and nurses trained in the specifics of dealing with
burn victims. Mediclinic demonstrated that its approach in respect of bum
victims had nothing t¢ do with Dr Jay. The hospital could not meet the
demands of the particular patient. There does not appear to be anything
sinister about the situation, which reflects a rational approach from
Mediclinic.3’Despite a reasonable explanation, Dr Jay, referring to her
excellent credentials and suggesting a ‘compromise,’ threatened o address
the matter with her ‘Jegal tearn”and to ‘revert fo higher powers.’ The email,

referring to hearsay evidencs, copied in De Beer. %8

23.7.56  Fifthly, Dr Jay concluded, from several incidents during February
2021, that Mediclinic, through its management and staff ‘systematically
started to discriminate against her by preventing her from enjoying certain
privileges that, as a tenant at the hospital, she was entitled t0.** She does
not identify what privileges these were or which of those privileges
Mediclinic was denying her/them, or the basis on which discrimination is
alleged in this instance. Mediclinic denied the allegation, submitting that Dr

Jay was not treated differently to other practitioners at the hospital.

EEATIOP B4

BFEA p18, par 7.9
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24.  On the basis of, inter alia, the mentioned complaints (none of which
demonstrates a case of unfair discrimination), Dr Jay claims that Mediclinic was so
desperate 1o constructively force her to give up her lease’ as a rosult of its
discrimination, that it created ridiculous rules and practices via its management,
unilaterally, without her input, as the person directly affected by the policies. (Dr Jay
had complained of actual termination of her lease, not constructive termination. The
rules and practices referred to, were not identified; no discriminatory rules or practices
are obvious.) She expiained a garbled conspiracy theory by pointing out that Mediclinic
is in a better financial position to afford prejudicing ifself in order to ‘directly

discriminate’ against her and to ‘constructively’ compel her to tarminate her lease, 4©

25.  Mediclinic denied the allegations and invited Dr Jay to identify what she was
referring to. It was pointed out and demonstrated, that Crotz tried 1o resolve issues
with Dr Jay, maintaining that termination of their refationship was a last resort. He
pointed out that many female professionals of different ethnic origins and beliefs, work
together ‘happily at Mediclinic. He maintains there was no intention or reason to
discriminste against Dr Jay; any discrimination was denied; it was alleged that Dr Jay
clashed with management, staff, fellow professionals, and people who did not share

her (COVID) beliefs, where she was invariably the aggressor.4!

26.  Onbehalf of complainants it was emphasised in MHeads of Argument and during
argument, that they had made out a prima facie case for the relief sought. It bears
mention that complainants’ representative, De Beer, who has no legal qualifications,

could not articulate the meaning of prima facie proof. {LLoosely explained, prima facie

10 FA, p 20, par 7.16.
2 AA P 175 par 102
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evidence is evidence that is sufficient to establish a fact or a presumption of the truth
of a fact, unless there is contradictory evidence.) It is the case on behaif of Madiclinic
that Dr Jay has failed to meet the threshold for a claim of unfair discrimination and that
no prima facie case has been established in her favour. When addressing the

jurisdiction of this court, it was argued on behalf of Mediclinic that:

26.1 it is trite that the complainants must make out a prima facie case
of discrimination; | have dealt with the term *discriminatior’, as defined, and
that it refers to conduct or a pdlicy which directly or indirectly imposes
burdens, obligations or disadvantages on; or withbolds benefits,
opporfunities or advantages from, a person on one or more of the prohibited

grounds.

26.2 | agree with Mediclinic's argument that the founding affidavit does

not disclose any conduct falling within the definition of ‘discriminatiorr.

27. 1 was referred to MEC for Education. KZN v Pilfay. % The matter related to

alleged discrimination on the ground of religious and/or cultural practice and faimess.
The Constitutional Court considered the correct approach to ‘discrimination’ under the
Equality Act, commenting that unfair discrimination, by the State and private parties,
including on the grounds of religicn and culture, is specifically prohibited by ss 9(3)

and (4) of the Constitution. The court noted:

‘the Equality Act is the legislation contemplated in s 9(4) and gives further
content to the prohibition on unfair discrimination.*? Section 6 of the Equality

322008 {1) SA 474 {CC), par 39
4 See the ong title of the Equality Act which reads:
“To pive effect to section 9 read with itlem 23(D) of Schedule 6 1o the Constitution of the

Republic of South Africa, 1996, s0 as to prevent and prohibit unfair discrimination and
harassment; to promote equality and eliminate unfair discrimination; to prevent and prohibit

61
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Act reiterates the Constitution's prohibition of unfair discrimination by both the
State and private parties on the same grounds including, of course, religion and

culture.™™

The court commented, with reference to authorities, on two preliminary issues

relating to the nature of discrimination under the Act, namely:

29

‘The first is that claims brought under the Equality Act must be considered within
the four corners of that Act. This Court has held in the context of both
administrative and fabour faw that a litigent cannot circumvent legisiation
enacted to give effect to a constitutional right by attempting to rely directly on
the constitutional right. To do so would be to “fail to recognise the important
task conferred upon the legisiature by the Constitution to respect, protect,
promote and fulfif the rights in the Bill of Rights.” The same principle applies to
the Equality Act. Absent a direct chailenge o the Act, courts must assume that
the Equality Act fs consistent with the Constitution and claims must be decided

within ifs margins.’

Mediclinic argues, accordingly, that claims brought under the Equality Act

should be considered within the four corners of the Act. A litigant cannot circumvent

legislation enacted to give effect to a constitutional right, by attempting to rely directly

on the constitutional right.* The question of whether a comparator is required for a

claim under the Equality Act was left open.*® It was held by Langa CJ, that in order fo

establish discrimination {in that case), the complainant had to show that the

bate speech; and to provide for matters connected therewith.”

“ Section 6 reads: “Neither the State nor any person may unfairly discriminate against any person.” The
“prohibited grounds” on which discrimination is barred, are defined in section 1 which repeats the list in section
9{3) of the Constitution.

45 At par 40 of the judgment.

*5 At par 44,
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respondent ‘in some way interfered’ with the complainant's participation in or practice

or exprassion of her religion or culture.’

30. The respondent’s representative argued, persuasively, that the complainants
have not met the threshald for discrimination in terms of the Equality Act. Sithole and

Another v Sithole and Another ®was quoted, where the CC held:

119] The idea of differentiation lies af the heart of equalily jurisprudence in
general. Equality jurisprudence deals with differentiation in fwo ways:
differentiation which does not involve unfair discrimination, and another which
does. The principle of equalily does nof require everyone fo be treated the
same, but simply that people in the same pasition should be ireated the same.
However, the government may classify people and freat them differently for a
variety of legitimate reasons. For, it is impossible fo [requlate the affairs of
inhabilants] without differentiation and without classifications which treat people
differently and which impact on people differently’. Mere differentiation will be
valid as long as it does not deny equal protection or benefit of the law, or does
not amount to unequal treatment under the faw in viofation of s 9(1)} of the

Constitution.’

31.  Harksen v Lane NQ and Others,**a judgment by Goldstone J, was referred to

on behalf of Mediclinic and a helpful summary was provided. The Court held that
where the equality clause is invoked on the ground that law or conduct differentiates
between people or categories of people in a manner that amounts to unequal

treatment or unfair discrimination, the enquiry proceeds in stages, to assess: 50

47 Al par 46.

#2021 {5} SA 34 {CC}

%1998 {1) SA 300 (CC)

% See also Sithole, par 20.
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31.1 Whether the provision differentiates between people or categories of

people. If so, whether the differentiation bears a rational connection to a
legitimate government purpose. [f it does not, there is a violation of s 8(1). If it

does bear a rational connection, it might nevertheless amount to discrimination.

31.2  Whether the differentiation amounts to unfair discrimination, requires the

following analysis:

31.2.1 Does the differentiation amount to ‘discrimination™? If it is on a

specified ground, discrimination will have been established;

31.2.2 Ifthe differentiation amounts to ‘discrimination’, the question is,
does it amount to unfair discrimination”? If it has been found to have

been on a specified ground, then unfaimess wilt be presumed,

31.2.3 I, at the end of this stage of the enguiry, the differentiation is

found not to be unfair, then there will be no viclation of s 8(2).

31.2.4 If the discrimination is found to be unfair, a determination will
be made as to whether the provision can be justified under the limitations

clause (s 33 of the Interim Constitution, now s 36 of the Constitution).

32. It is the argument of respondent that in this matter no differentiation by
Mediclinic towards the complainants has been shown of whatsoever nature and that
accordingly not even the first threshold under the Equality Act has been met. i is
submitted that this court does not have the jurisdiction to determine this matter and

that accordingly, the application cannot be entertained and falls to be dismissed.

10
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GROUNDS FOR JURISDICTION OF THE EQUALITY COURT

33. The complainants maintain that this Equality Court has the required jurisdiction
to entertain the matler based on several grounds. The respondent disagrees and
argues that the proposed grounds do not withstand scrutiny. The issue requires a

careful analysis of the facts and an equally carful application of those facts to the law,

33.1 Complainants maintain that the alleged breach of contract, or uniawiul
termination of the lease by Medidlinic, was the direct result of discrimination
on one or mare of the prohibited grounds, as described under the definitions
of the Equality Act.%' Mediclinic points out that the Constitutional Court has
emphasised that the substance of a claim is relevant for consideration in
matters of this nature. t argues that if the substance of this claim is examined,
the complainants have not established any basis for a claim of unfair

discrimination.

33.2 Complainants argue that the Equality Act supersedes any other law,
which is trite.52 It is clear, howsever, that as regards the aspect of jurisdiction,
there is no conflict with any other act or law. Mediclinic argues that under the
Equality Act no claim has been established to invoke the jurisdiction of this

court, sitting as an Equality Court.

33.3 Complainants maintain that they are part of a group who does not
support the pro-COVID-19 narrative. They argue that they have been treated

differently from the group of individuals who follow the COVID-19 narrative and

5 Complainants’ HoA, par 4.2 2,
52 Complainanis’ HoA, par 4.2.3,

10

20

65



24

that they are accordingly ‘part of an identifiable group’.5* They maintain that
Mediclinic specifically confirmed that it wanted Dr Jay fo align herself with

Mediclinic's beliefs, alternatively she had to find ancther place to work.*?

33.4 Respondent maintained that the complainants misunderstand
Mediclinic’s position and referred, in the answering affidavit of Crotz, to an
incident between Drs Jay and Hobbs: Dr Jay was outspoken about her anti-
Covid, anti-vaccination views, also on social media, where she claimed,
allegediy falsely, to have worked in Covid wards. The hospital and some doctors
were concerned. Dr Hobbs was reguested to talk to Dr Jay, During the
discussion Dr Jay elaborated on her contrarian views related to COVID
vaccines, labelling these as the 'Mark of the Beast. Dr Hobbs told Dr Jay that
although she was entitled to her opinion and freedom of speech, she had an
ethical obligation to only share responsible public health messages. Dr Hobbs
expressed concemn that Dr Jay was isolating herself from the medical
community, as her views were not aligned to the beliefs and value system of
the hospital. She suggested it may be better if Dr Jay found somewhere eise to

work.

335 DrJay commented (ostensibly falsely) on the discussion in an email of
6 February 2021, to Crotz/the hospital, advising that she had referred the matter
to her ‘lawyer,’® De Beer. According to Crotz, Dr Hobbs, who filed a
confirmatory affidavit, responded that she did NOT telf Dr Jay to take the

vaccine, as she alleged. Dr Jay disputes the contents of this paragraph,

o
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5 Complainants’ HoA, par 4.3.3.
% See email MC 6 as referred to on p 146 par 28.2
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maintaining that the version of Mediclinic is ‘the final naif in the coffin’ of the

opposition. 5t

33.6

| refer to allegations in this regard from respondent’s affidavits:

33.6.1 Despite worldwide views on the seriousness of the COVID-18
pandemic, the declaration of a National State of Disaster, repeatedly
extendesd, and the Regulations issued to combat the spread of COVID-
18, where non-compliance with certain regulations was a punishable

offence, Dr Jay insisted on actively propounding views contrary to the

gencrally accepted international standard of response to the pandemic.

Mediclinic explained that it was difficult for the hospital to accommodate

a prominent professional at its hospital publicly propounding beliefs

regarding Covid-12 and the vaccines, inimical {o prescribed practices

he vaccinated, but, this was not mandatory when the lease agreement

was terminated. As argued, it does not appear that Dr Jay's resistance

to vaccination plaved any role in the termination of the lease

agreement.5’

33.6.2 | have explained what transpired during the discussion between
Drs Hobbs and Jay, that Dr Hobbs was concerned about Dr Jay's
expressed contrarian views and suggested that it may be better for Dr
Jay to find somewhere else to work. Dr Hobbs maintains that she did not

address Dr Jay's anti- vaccine stance per se.5® Dr Jay afleged that she

20
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57T AA, p 139, par 21.
5 AA p 148, par 28.7.



26

was asked to leave, as she was nhot taking the vaccine; she threatened
Mediclinic with her ‘Yawyer and cancelled a meeting;® Mediclinic

emphasised that no one was forced to take the vacgine.

33.7 Fourthly, Dr Jay contends that Mediclinic commiited an act of gender
discrimination against her.5' In support of a factual basis for this contention the
complainants refer to various aliegations in the founding affidavit.?? These
meritless allegations have been addressed. Respondent submitted and

- demonstrated that there is no factual basis for a claim of gender discrimination.

33.8 Fifthly, the complainants rely on a claim of harassment, % on the basis
that “as a resuft of being a woman and part of the group of peopfe who beliefs
(sic) diffarently about COVID-19 than the general narrative, had been harassed
by the Respondent via its representatives and influencing other colleagues and
staffto the same’®To this inarticulate narrative, respondent argued and showed

that there was no factual basis for the allegations.

33.9 Finally, the complainants (inappropriately) refer to the burden of proof.
As argued, the burden of proof has no bearing on the guastion of this court's

jurisdiction.

SO AA p 148, par 28.8.

8 AL p 148, par 29.9.

81 Complainants' HoA, par 4.3.
82 Complainants’ HoA, FN 16,

83 Complainants’ HoA, par 4.6,
64 Compiainants’ HoA, par 4.6.2.
8 Complainants' HoA, par 4.7.
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REPRESENTATION BY A NON-LEGAL PRACTITIONER -

34, An agreed point in limine for consideration by this court was whether De Beer,
neither attorney nor advocate, was suitable to represent the complainanits in this

matter. Regulation 10(2) of the Equality Court Regulations reads:

(9)(a) Any party fo the proceedings may, during the proceedings in
court, be represented by an atforney or advocate or any person of his or
her choice.

(b) The presiding officer must, i a parly is represented by a person other
than an aftorney or advocats and if the presiding officer is of the opinion
that such _person is not a suifable person to represent the parly, inform
the party accordingly.’

35. | am not aware of judgments dealing with the scope and aim of this Regulation.
The informal nature of proceedings in Equality Courts, and the fact that some NGO's
and/or Human Rights Organisations may be willing to assist complainants in prosecuting
claims in the Equality Court, without expecting remuneration, make the Equality Courts
a viable forum within which an unrepresented complainant may seek relief. | am not
aware of required qualifications for a representative in the setting of the Equality
Court. Any representative in the court should comply with acceptable standards,

aware that inappropriate conduct may not be to the advantage of clients.

36. De Beer has been representing the applicants in this matter since before their
claims were [odged. He is the President of the Liberty Fighters Network, a not for gain
organisation based in the area of Pretoria. He has no legal qualifications. | am aware
that he is, as to be expected, at a disadvantage in these proceedings as his opposition
are experienced advocates, assisted by Cape Town aftorneys. The complainants, who
are based in Cape Town, chose to have him represent them. Respondent did not take
issue with De Beer representing the complainants, although it was agreed that the

aspect would be determined during the in fimine proceedings. |n the circumstances |
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feel compelled to address this issue, considering the pattern of the conduct of De Beer,

which | believe impacts on his suitability to represent the complainants,

37. Much has been said lately about the importance of protecting the dignity of
courts, the judiciary and legal representatives. Discourieous, offensive language and
conduct by legal representatives (and litigants) will net be tolerated. Legal practitioners
have a duty to conduct themselves with the highest degree of infegrity, to maintain the
decorum and dignity of the court. The Legal Practice Council (LPC’), the statutory
body established in terms of the Legal Practice Act® and its Provincial Councils,
exercise jurisdiction over and regulate the affairs of admitted and candidate legal
practitioners. It aims tc ensure that lawyers provide excellent legal services to the

community in an ethical, professional, honcurable and competent manner.

38.  Legal {(which should include non-legal, where applicable) representatives have
duties to clients and to the judiciary to ensure the efficient and fair administration of
justice. The LPC protects the interests of the public in its dealings with legal
practitioners; its norms and standards relating to the professional conduct of Jegal
practitioners, airn to ensure their accountability. The LPC may refer a lawyer's conduct
to the court, when he acts unprofessionally; the court will determine how to deal with
a lawyer if the profession’s standards are violated. Outrageous behaviour, as
experienced from De Beer in his conduct of litigation, is indicative of a lack of respect
for the courts, undermines the legal system, the effective functioning of the court and
the administration of justice. The conduct of De Beer did not assist the claimants: his
unjustified behaviour resulted in the recusal of a senior Judge. This caused a delay in

the finalisation of the matter. Unnecessary costs were incurred; desenving litigants

%act 28 of 2014
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were not able to access the court while it was seized with an attack on a Judge's

impartiality.

38.  Representation fuffils an important role. A suitable representative appreciates
relevant legal issues and disputes and conveys such issues to his/her client. Such a
representative is aware of hisfher duty to respectfully assist the court. Admitted legall
representatives are bound by a Code of Conduct, rules and directives of the court and
directives issued through judgmernits of the court. They are aware of what is required
when drafting correspondence, affidavits and heads of argument. They know that if
they exceed their ethical duties, their conduct may be reported to relevant authorities,
who may consider appropriate ways of censure. The public and litigants rely on the
courts for protection, to censure legal, which shouid include non-legal, representatives

in appropriate circumstances, in the interests of justice.

40.  In deciding on the suitability of a representative in the milieu of the Equality
Court, where more informal procedures are allowed, this court cannot ignore the
observations of the Judge who was compslled to recuse herself from the matter
following the inappropriate conduct of De Beer, considered with the SCA’s comments

related to De Beer in Minister of Cooperative Governance and Traditional Affairs v De

Beer and Ancther: 7 In the said SCA judgment De Beer, an anti-Covid activist,

complained that Covid-19 regulations were overbroad, without, according to the court,
having the required expertise in the matter and without providing a factual foundation
for his conclusion. A generalised six-page invective was filed against the

Government's COVID-19 response, that allegedly defied a concise summary.5®

57 (2021) 2 Al SA 723 {SCA) (1 July 2021)

% At par 14,
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41. In this court De Beer levelled derogatory accusations of tack of impartiality and
bias against the presiding judge at a directions hearing, calling on her to recuse
herself, as apparent from correspondence, at times bordering on the un-intelligible,
referred to extensively by the Judge in her ex tempore judgment. She commented
that De Beer's correspondence was indicative of a condescending, patronising,
contemptuous, gratuitous, disrespectful and wundermining nature, tainting the
proceedings. She recused herself from further hearings. Nothing on the

documentation before me justified the adverse comments of De Beer.

42. De Beer misrepresented facts, disingenuously, in his argument in the matter
before this court, when he denied that he had requested Ndita J to recuse herself: he
was referred to the relevant passages in his correspondence. Me also tried fo
challenge the basis of the matter fo be heard before this court, and again had to be
referred to correspondence. De Beer has even, inter aifa, unjustifiably challenged the

impartiality of the court’s Chief Registrar, Ms Davids,

43.  In the judgment of the SCA® referred to, concems were raised with passages
in the founding affidavit; it was found that De Beer (the respondent in that matter) was
not a qualified virologist, pathologist, immunologist, medical doctor, or any kind of
scientist, nor expert, that would allow him to analyse the many reports to which he
referred. De Beer had noted that his field of expertise relates to conflict between
landlords and tenants. None of the reports referenced by him were confirmed by

qualified individuals, their authenticity and reliability were not proven.”®As in the matter

2 Minister of Cooperative Governonce and Traditional Afigirs v De Beer and Another

™ At par 15.
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before me, the underlying theme of the founding affidavit was De Beers pre-

occupation with COVID-19 denialism.™

44, The SCA referred to communications from De Beer and the LFN as ‘crude,
gratuitously insulting, clearly conternptuous and intended fo denigrate this court.
was noted that the Constitutional Court has warned that unjustifiable, defamatory and

scurrilous utterances against judicial officers will not be tolerated. The court held that:

‘...there seems fa us to be no alternative but to refer this judgment fo the
National Director of Public Prosecutions (the NDPP) for her attention. In doing
so we are mindful that Mr de Beer is a layperson. However, even for a layperson
the statements are beyond the pale and there is no excuse for his conduct or
that of the LEN. (The Registrar was directed 10 {ake steps to ensure that the
judgment was brought to the attention of the NDPP.)™

45, De Beer informed this court, smugly, that nothing came of this referral. He
appears to believe that since he has never been found guilty of conternpt of court, his
previous (cr any) conduct is unassailable. In argument he commented that he is hated
by the legatl fratemity and an enemy of the judiciary. It would be an unfortunate
oversight if he continues ¢ believe that he is not accountable for his conduct, no matter

how unsuitable or inappropriate, by relying on the informality of proceedings.

46. De Beer advised the court of instances where he/LFN has laid complaints or
became a respondent. He has challenged the SCA judgment that | have referred to.
At my request documents were emailed fo my Registrar, including an order from the

Constitutional Court, where De Beer's application for leave to appeal was refused.”

7t At par 16,
2 Atpar 119,
73 Case CCY 72/21 De Beer and LEN v Minister of Cooperative Governance and Traditional Affairs
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He has laid a complaint with the 'African Commission on Human and People’s Rights...
based in Banjul, The Gambia’ (ACHPRY. He maintains that he represents ‘President
Zuma’in litigation. The judgment of Ndita J, referred to, forms part of this challenge 'in
so far the prefudice that both President Zuma and writer have suffered at the hands of
Jjudicial bias and foss of independence of both the SCA and Constitutional Court.’’ De
Beer referred to other matters, including Constitutionali Court matters, where he is

involved, details of which are noi relevant,

41. Finally, | refer to correspondence from De Beer on 16 August 2022, in preparation
of this hearing. Following an email from Mr Bromley (‘Bromiey'} aftorney for
respondents, addressing procedural aspects, De Beer responded, using intemperate
language, attacking Bromley, commenting: ‘Justice Ndita (will be) deaff with by the
Judicial Service Commission.’” To Bromley's complaint about the unjustified attack on

him, De Beer responded:

‘Clearly the parties are in disagreement about the true facts... Unfortunately,
Justice Ndita failed in her duties as a judge and has left the parties wondering
why an Equality Act matter had been hovering in this court for 11 months
without any progress whatsoever.
48. My Registrar advised the parties that the court file was in unmanageable
disarray and required attention. It was noted that ‘Derogatory comments about any

Judge are not appropriate and will not be folerated.’ De Beer responded,

correspondence that speaks for itself:

Firstly, the content of the court file is in dispufe and Justice Ndita is fo blame
for that. Ndita J was actually wasting everyone's time and it seemed as if she

?* gmail to the Registrar of Steyn | on 19 September 2022 at 7h40,
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had no knowledge of how an Equality Court cperates. If the Office of the Chief
Justice had taken moare care to advance the establishment of proper Equality
Courts seated at High Courts, Justice Ndita would never have found writer to
be a threat to her knowledge and recused herself. If you, or any other, has a
probltem with the way writer speaks ihe truth about a judge not competent to
serve the people, please be welcome fo fake any recourse you desire to bring
wriler to book for expressing his honest opinion. Judges are no gods and are
servanits of the people. You are most weicome to share this email with Justice
Ndita if you so desire and maybe she is more successful to prosecute writer for
contempt of court than the captured Supreme Court of Appeal is. Thatway she (O
can also become a fopic in all our seized mafiers before the African

Commission concerning judicial irreqularities.’

COSTS

49. The principles pertaining to costs in constitutional matters were set out by the

Constitutional CGounrt in Biowatch Trust v Registrar. Genetic Resources. and Others 75

where the following was noted:

‘1241 ...the general approach of this court fo costs in litiqation between
private parties and the State. s not unqualified. If an application is frivolous

or vexatious. or in any other way manifestly iraporopriate. the applicant
should not expect that the worthiness of its cause wilf immunise it against 2O
an adverse cosfs award...’

[25] Merely fabelling the litigation as constitutional and dragging in
specious references to sections of the Constitution would, of course, not be
enough in itseif to invoke the general rule as referred o in Affordable
Medicines. The issues must be genuine and substantive. and truly raise
constitutional considerations refevant to the adiudication. The converse is

also true, namely, that when departing from the general rule a court should

set out reasons that are carefully articulated and convincing. This would not

only be of assistance to an appelfate court, but would alsc enable the party
concerned and other potential lifigarits fo know exactly what had been done 3 O
wrongly, and what should be avoided in the future.’

75 2009 (6) SA 232 {CC)
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held:

51
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in Lawvyers for Human Rights v Minister of Home Affairs and Others 7 it was

171 In both Biowatch and Helen Suzman Foundation this court emphasised
that judicial officers should caution themselves against discouraging those
trying to vindicate their constitutional rights by the risk of adverse costs orders
if they lose on the merits... those seeking {o ventilate important consfitutional
principles should not be discouraged by the risk of having fo pay the costs of
their state adversaries merely because the court holds adversely to them.

[18] This, of course, does not mean risk-free constitutional fitigation. The
court, in its discretion, might order costs, Biowatch said, if the constitutional
grounds of attack are frivojous or vexatious. or if the litigant has acted from
improper motives or there are other circumstances that make it in the interests
of justice to arder costs. The High Court controls is process. It does so with a
measure of flexibility. So. a court must consider the 'character of the litigation
and [the Jitigant's] conduct in pursuit of it’, even where the litigant seeks o assert
constitutional rights.

[18] What is ‘vexatious'? In Bisset the court said this was litigation that was
Trivolous, improper, instituted without sufficient ground, to serve solely as an
annoyance to the defendant’. And a frivolous complaint? That is one with no
serious purpose or value. Vexatious litigation is initiated without probable cause
hy one who is not acling in good faith and is doing so for the purpose of
annoying or embarrassing an opponent. Legal action that is not likely to lead to
any procedural result is vexatious.

[20) Whether an application is manifestly inappropriate depends on whether
the application was so unreasonable or out of line that it constitutes an abuse
of the process of court. In Bsinash Mahomed CJ stated there could not be an
all-encompassing definition of ‘abuse of process' but that it could be said in
general terms 'that an abuse of process takes place where the procedures
permitted by the Rules of the Court to facilitate the pursuit of the truth are used
for a purpose extraneous to that objective’. ....

Mkhatshwa_and Others v Mkhatshwa and Qthers.”” was an appeal from the

SCA dismissing an appeal from the High Court of Mbombela. In issue was costs, more

particularly punitive costs, in matters such as the matter before me, where vexatious

litigafion and scurrilous remarks about judges flourished. Khampepe J held:

5 2017 {5} SA 480 {CC)
77 [2021] ZACC 15 or 2021 (5) $A 447 (CC)
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19] This Court has considered the merits of this application for leave to appeal
... and is satisfied that it must be dismissed on the basis that it bears no
reasonable prospects of success. Ordinarily, the matter would end there, and an
order would be issued to that effect. However, in pursuit of their cause, the
applicants repeatedly made certain troubling submissions which have driven me
to pen this judgment, setfing out an expianation for the costs order that follows.

f10] A recurring theme throughout the applicants’ submissions, is that the
presiding officer in the High Court, Roslofse AJ, conducted himselifin an improper

and biased manner...’

The court noted that the applicants attempted to bring the matter under the

that the principle does not apply to frivolous and vexatious fitigation, which was what

had spurred the application, together with aspersions cast on the Judiciary.

93,

‘The final nail in the coffin is that the applicants do not seek to assert their
constitutional rights against an organ of State. It follows that there is no basis
upon which the Biowatch principle can operate in the applicants’ favour in this
application. 78

The court considered whether, absent the application of the Biowaich principle,

or any other cogent reason to deviate from the ordinary approach to costs, why the

applicants, as unsuccessful litigants, should not bear the costs of the application and

more particularly, whether the exceptional award of punitive costs, was warranted.

[28] What is particularly troublesome is the ease with which the applicants
approached this Court, callously defaming other members of the Judiciary to
justify their cause. Of course, courts and their members are by no means
immune from public crificism and accountability to those they serve, However,
that does not mean that it is open o a litigant to ievel unfounded and scurrilous
atfacks against Judicial Officers to further their own ends.

[26] This Court enjoys a sacrosanct power and privilege to uphold the faw in
furtherance of the constitutional project. Thus, the imporfance of this Court's

8 para {18]
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work, and the limited judicial resources that it expends in the process, ought not
fo be taken for granted; it is incumbent upon a litigant to approach this Court
with a bona fide, genuine case. It will not do for litigants to resort to
unscrupuious factics fo succeed in this Courl, especially when such tactics
involve unjustifiable atfempts at bringing shame and disrepute upon Judicial
Officers.’

54, The court noted that conduct that undermines and erodes the authority and

integnity of the Judiciary must be prevented and litigants whe resort to the kind of

tactics displayed in that matter (as in the matter before me) should be aware that they
would not enjoy the court's sympathies in relation o costs, It was held that a punitive

costs order was appropriate.

55, In the founding affidavit in the matter before me the complainants asked for
costs if the matter was opposed. In argument they reminded the court that costs orders
are generally not granted in constitutional issues (which this matter was not). It was
argued that the application was not frivolous or vexatious (which it was). De Beer,
referring to Biowatch. argued that it would be unfair to the complainants if they were
punished with costs because they employed an ‘infamous representative’ who did not

act properly, noting that he has not been found guilty of contempt.

56. The respondent submitted, correctly, that the general principle in Biowatch does
net apply; that Mediclinic is not an organ of state; and that to have brought this
application in the Equality Court on the frivolous, meritless and vexatious basis that
the complainants did, ‘was manifestly inappropriate’. The tactics displayed by De Beer,
representing the complainants, and his unjustifiable attempts at bringing disrepute
upon judicial officers and court personnel, not only in the matter before me, but
generally, does not generate sympathy as regards costs, where no reason exists why

the usual costs order should not follow in the circumstances of the case.
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CONCLUSION

57. | find, for the reasons enunciated in this detailed judgment, that in this matter
the complainants have not demonstrated any differentiation by Mediclinic towards
them. The procedures under the Equality Act do not find application. The application
tacks merit and is not in the interests of justice; it was an abuse of court process, in
that the procedures permitted by the Equality Act to facilitate justice for those that
suffer unfair discrimination, were used for ulterior purposes. | find that the equality
court does not have the required jurisdict‘ion to determine the complaints presented.
The application is ill conceived, unjustified and cannot be entertained. There is no

basis to transfer the matter to an alternate forium and no such forum was suggested.

58. It has been held that conduct that undermines and erodes the authority and

integrity of the Judiciary must be prevented: litigants should show restraint, instead of

displaying cutragesous behaviour, aimed at attacking the Judiciary or opposition. The
representative of the complainants, Mr Reyno de Beer, in view of his inability to
cenduct himself appropriately, unable to accept that his actions may impact negatively
on his clients, seemingly as he helieves that his conduct is not susceptible to censure,

is not a suitable person to represent the complainants in this matter. The complainants

are informed accordingly.
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ORDER

59. On the point in limine, whether this court has the jurisdiction to hear the
application, it is ordered that this court does not have the requlsite jurisdiction.

The application is dismissed with costs.

E STEYNJ

Judge of the High Court
Cape Town

(Equality Court)
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“RDB5”

Order dated 9 December 2022 (To be lodged)
See paragraph 14.3 of the Founding Affidavit
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"RDB6"

IN THE EQUALITY COURT OF SOUTH AFRICA
HELD AT THE HIGH COURT, WESTERN CAPE DIVISION, CAPE TOWN

Case No: EC 08/2021

Before her Ladyship Justice E Steyn

In the matter between:

DR TONETHA JAY 18T APPLICANT /COMPLAINANT

DR JAY COSMETIC (PTY) LTD 2D APPLICANT/ICOMPLAINANT

and

MEDICLINIC (PTY) LTD RESPONDENT

This application was heard an 22 November 2022 on the virtual platform of TEAMS, mainly to
accommodate the representative of the applicants, a lay person from Johannesburg, Mr Ryno de Beer.
The respondent was represented by Adv. i Pillay, SC. Judgment was handed down electronically, by
email, to the representatives of the parties on 9 December 2022.

JUDGMENT: LEAVE TO APPEAL

INTRODUCTION

1. The appiicants/complainants instituted an application against the respondent
for relief in terms of the Promotion of Equality and Prevention of Unfair Discrimination
Act, 4 of 2000 ('the Equality Act’). The complainants aliege unfair discrimination and

harassment by respondent. They sought damages and the reinstatement of a
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cancelled commercial lease agreement between the second complainant and the

respondent.

2. At a directions hearing on 18 November 2021 the court ordered, by agreement
between the parties, that issues to be decided separately, as points in limine, were
whether this Equality Court has the jurisdiction to determine the matter and whether
Mr Reyno de Beer, (‘De Beer) a non-legal practitioner, who professes skili and
experience in Equality Court matters, should be allowed {o represent the
complainants. De Beer resorted to disagreeable correspondence addressed o the
Judge. On 22 February 2022 she recused herself from continuing with the hearing, as

requested and proposed by De Beer.

3. Copious disordered files were handed to this court in August 2022. The pariies
were requested to attend to the files. De Beer, refusing assistance from the Cape
Town based attorneys of the respondent, couriered documentation to the court,
advising that the newly collated files provided by him comprised all the documentation
that the Court would be required to consider. Correspondence between the parties
and the court in August and September 2022, indicates unequivocally that the parties
had agreed that the issues to be determined at the preliminary hearing were the points
in fimine as per the directive of the previous Judge, before her recusal. The decuments

provided were limited to aspects related to the points in limine or preliminary issues.

4. The matter was heard in open court on 15 September 2022. On 3 October
2022 the judgment was transmitted to the representatives. The court found that De
Beer is not a suitable person to represent the complainants;’ it was ordered, as

regards the main point in fimine, whether the court has jurisdiction to hear the

! Sea the Regulations refating to the Equality Act; Regutation 10 (9) (b}
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application in the Equality Court in ferms of the provisions of the Equality Act, that the
coutt does nat have the requisite jurisdiction. The application was dismissed with
costg. The complainants filed an Application for Leave to Appeal this Order on 24
October 2022, seeking leave to appeal to the Supreme Court of Appeal in terms of s

23 (1} of the Equality Act.

5. Respondent filed a Notice of Intention t0 Oppose. it submits that the application
for leave to appeal shouid fail as it has no prospects of success and there are no other
compelling reasons why leave to appeal should be granted. I is trite, as argued, that
an appeal only lies against a Court Order and not the Court's general findings. A
dismissal of the application on the basis of lack of jurisdiction and the issue of costs

are the only Orders this Court made.

8. As noted, the court found that the applicants did not establish that this court is
clothed with the required jurisdiction to entertain the application launched by them.
Their arguments in writing, expanded on orally, were atlended to; reasons for the
court's judgment were set out in a comprehensive judgment. Limited purpose would
be served in repeating the court's justification for its findings and Qrder. | highlight

soime aspects for context.
GROUNDS OF APPEAL

7. Wide-ranging grounds were set out for the Application for Leave to Appeal. As
pointed out by respondent the proposed grounds are mainly generalisations. Infer alia
it is maintained that the court failed to take into consideration the full record of filed
notices. affidavits, part evidence and other documents, which record applicants now

maintain forms an integral part of the reasons for the appeal. There is no reference to

10

20

84



particular documents. | was provided by De Beer with the documents he
acknowledged and maintained were relevant. He noted in correspondence on 16

August 2022, that: ‘Nothing more’ required consideration.

8. Although limited to points in /imine, extensive documeniation was filed in the
preliminary hearing. De Beer, who argued at length, maintains that the court
‘discarded his arguments without consideration. All relevant arguments were
considered. Not referring fo an aspect argued, does not indicate that it was ignored,

To the extent that arguments were disregarded, the reasons appear from the

Judgment.

9. The applicants maintain that the Equality Court incorrectly found that it does not
have the requisite jurisdiction to entertain the matter and that since the application was
dismissed with costs, the Order is final and appealabie; it was argued that the court
incorrectly arrived at a final order, withaut following prescribed procedures as set out
in the Equality Act. It is accepied that the Order is appealable; the justification for the
order appears from the judgment. Mainly, it is the compiaint on behalf of the applicants
that this court failed to conduct a compulsory inquiry in terms of s 21(1) of the Equality
Act, ‘to have been furnished with the authonty fo make appropriate order in terms of
Section 21(2) of the Equality Act." The applicants effectively submit that any order by

the court was incompetent,

10.  This contention is opportunistic. The separate hearing of the preliminary points
was ordered by the previous Judge, when seized with the matter. It was subsequently
agreed in writing that these preliminary points, only, required adjudication. The
documentation provided by De Beer dealt only with these agpects. The parties agreed

to have the hearing regulated on the basis that heads of argument would be filed, and
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the merits of the two i fimine issues would be determined. The heads of argument of
both parties at the hearing recorded that argument was directed at the two agreed

points in fimine.

11. it was accepted by the court that the parties had agreed that the issues raised
separately were regarded as the most expeditious and costs efficient manner of
proceeding with the matter. it was on this basis that argument was presented and
entertained. No inquiry was envisaged at the time of the hearing by either of the
parties. In the period between February 2022 and October 2022, no attempt was made
by applicants to supplement papers. The aspect was not raised. The applicants were
not in court to testify in the event that an inquiry was conducted, as no inquiry was

envisaged.

12.  The applicanis now maintain that by not having conducted an inquiry, the court
did not have the authority to have made a costs order in terms of s 21(2){0) of the
Equality Act, that they maintain can only be ordered after an inguiry in terms of the
relevant section. Applicants submit that the authorities refied on by the respondent,
and considered by the court to justify the order, were incompeient as a proper inquiry

process had been followed in the matters guoted.

13. | agree with the argument on behalf of the respondent that although the
provisions of s 21(1) of the Equality Act refer to an inquiry, on any reasonable reading
and interpretation of the Equaiity Act, s 21 thereof does not entitle the Equality Court
to assume jurisdiction and to make findings of unfair discrimination on matters in
respect of which it plainly, prima facie, has no jurisdiction. A perusal of the authorities

emanating from the SCA shows that it is competent and appropriate for the Equality
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Court to interrogate the issue of its jurisdiction.? As argued, applicants do not contend
that this court erred in making the above- mentioned findings, only that the correct
procedure was not utitised; it follows that the findings shouid stand. There is no basis
for the applicants’ grounds of appeal relating 1o a failure by the court to conduct an

inquiry, based on the undisputed facts before court,

14.  Considering the limited scope of the agreed preliminary hearing, the applicants’
contention that the court confused High Court motion process with the inquiry process
in terms of the Equality Act, as the court failed ‘to have conducted an inquiry’, after
failing to hold a proper directions hearing in respect thereof, is misguided. Applicants
maintain that the court did not have all relevant information to have made a finding in
respect of whether there was discrimination andfor harassment, which would have
confirmed jurisdiction of the court; but, considering the scope of the agreed preliminary
hearing, the argument is misconceived. The comments relating to the establishment
of a prima facie case by the complainants, are nonsensical, as is the allegation that
the version of the respondent ‘was acceplted without conducting an inquiry fo establish

its validity and fegal effectiveness.’

15.  Applicants submit that an inguiry is prescribed in terms of Regulation 10,
retating to the Equality Act. That is not this court’s interpretation of any sub-section of
this regulaticn. At a directions hearing the presiding officer will resolve matters of a
procedural nature in respect of inquiries and must give directions in respect of an
enquiry as he/she deems fit. The presiding officer may, after hearing the views of the

parties, make an order to limit disputes. The presiding officer may also, in the interests

2 Manon & Assoczares ‘Ptyi Lid v Depariment of Roads & Transport EC (No 2: 2005 (6) BA58% (SCA)
and Minister of Environmental Affairs & Tourism v George 2007 (3) SA B2 (S CA}. See also ss 20(3} an

(4} of the Equality Act.
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of justice, deviate from prescribed procedures after hearing the views of the parties.

16. Applicants refer in their Heads of Argument, to the judgment of the

Constitutional Caurt, Occupiers. Berea v De Wet N, ¥ The facts of the matter are not

comparable. That matter did not engage the jurisdiction of the Equality Act, but
occurred in the context of an eviction and the court's obligation to consider relevant
circumstances; it is trite that an order for eviction may not be granted unless relevant
circumstances are before court and are considered. As argued by respondent’s
counse!, the applicants never argued that the court bore an obligation to conduct an
inquiry on the basis foreshadowed by the Occupiers judgment. They maintained that
they had made out a case to engage the jurisdiction of this court on their founding and

replying affidavits,

17.  Applicants maintain, incorrectly, that as a consequence of the court's findings
they have been deprived of the relief to have their complaint referred to an alternative
forum, such as the SA Human Rights Commission or the Consumer Commission, who
would have been competent to investigated the matter and to report ta the court. There
is no infringement of rights by virtue of a failure to refer the matier to an alternative
forum. While this court may resort to referral, its failure to do so does not constitute
an error. A Court Qrder is not required for the Human Rights Commission to consider
a matter; as a Chapter 9 Institution it may be approached directly by an aggrieved

person. There was no argument for a referral of the matter.

18. The applicants were afforded a full and proper hearing on the issue of

jurisdiction, the agreed issue. Relevant documentation was provided on their behalf

32017 (5) 54 346 (CCY.
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and written and oral argument was addressed, before a comprehensive judgment was

handed down.

19.  As regards the finding {not part of the Order) of court that De Beer was not
suited to represent the applicants, they submit that the court had insufficient
information before it, and should not have relied on comments from the Supreme Court
of Appeal, where De Beer has not had an opporfunity to defend himself. The
impugned finding was justified in detail in the judgment; it related to provocative, oft-
repeated, undisputed, outrageous public comments and correspondence by De Beer

in different courts. Applicable legal principles were ventilated in the judgment.

THE LEGAL THRESHOLD

20.  Section 23(1) of the Equality Act provides for appeals by any person aggrieved
by an order made under this Act. Such a person may, within such period and in such

manner as prescribed, appeal against such order to the High Court having jurisdiction

or to the Supreme Court of Appeal, as the case may be.

21.  The procedures to be followed by & person wishing to appeal against any order
made by the court as contemplated in this section are set out in the Regulations that
relate to the Equality Act, published in GG 25065 of 13 June 2003. it deals with the
format and contents of the Notice of Appeal, that must set out fully the finding of fact
or the ruling of law appealed against; it must set out the order or orders against which

the appeal is directed, as well as the grounds upon which the appeal is founded.

22, As argued, the SCA has held (in response to the argument that s 23 of the
Equality Act grants an aggrieved litigant an untrammelled right of appeal), that the

Equality Act makes the provisions of the Supreme Court Act 59 of 1959 (now the
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Superior Courts Act No 10 of 2013), and the rules under it, applicable ‘with the
necessary changes required by the confext' to inter alis, questions of jurisdiction’ (s
19(1)}{e}}. The Supreme Court Act provides, in general terms, that no appeal shall lie
against a judgment or order of the Court of a Provincial or Local Division of the High
Court in any civil proceedings (or against any judgment or order of that Court given on
appeal to it} unless leave 1o appeal is granted {s 20(4)). it is correct that no appeal lies
against a judgment or order of the High Court, sitting as an Equality Court in civil

proceedings, uniess leave to appeal is granted.*

23.  Applications for leave to appeal are determined in accordance with the test

expressed in s 17(1){(a) of the Superior Courts Act, which stipulates:

‘(1) Leave lo appeal may only be given where the judge or judges concerned

are of the opinion that -

(a) (i) the appeal would have a reasonable prospect of success; or
(i} there is some other compelling reason why the appeal should be

heard, including conflicting judgments... ®

24.  Qur jurisprudence is replete with authorities stipulating when leave 10 appeal

should or should not be granted. | refer to comments from a recent judgment of Binns-

Ward J: &

4]  Inrespect ofthe first of the [S 17({1}{a)] crilerta, the appeal court has siated more

than once that leave should be granted only where there is ‘a sound, rational basis for

4 Minister of Environmental Affairs & Tourism v Georue 2007 (3} SA B2 (SCA} at par 15 and 16.
® Superior Courts Act {2013}
€ Ali 4 Security Services CCand Othersy The City of Cape Town and Others (11496/2021) [2022] ZAWCHC 236 (18

November 2022}
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the conclusion that there are praspects of success on appeal’. Of the second criterion,
Cachalia JA noted, in Caralco (Plyi Lid v indecendent Advisory (Pt Ltd 2020 (5) SA
35 (SCA) para [2] that a "compeliing reason includes an important question of faw or a
discrete issue of public importance that will have an effect on future disputes”. The
learned judge of appeal added, however, '[bJul here too, the merits remain vitally

important and are often decisive’. He cited Minister of Justice and Constitutional

Development and Others v Seuthem Aftica Litigation Centre and Qthers 2016 (3} SA

317 (SCA), [par 24) where Walfis JA said “That is not to say that merely because the
High Court determines an issue of public importance it must grant leave to appeal. The

merits of the appeal remain vitally important and will often be decisive’

25. In S_v.Smith? quoted above, the court heid:

7] What the lest of reascnable prospecls of success postulates is a
dispassionate decision, based on the facts and the faw, that a courf of appeal
could reasonably arrive at a conclusion different to that of the trig} court.? In
order to succeed, therefore, the appellant must convince this cowt on proper
grounds that he has prospecits of success on appeal and that those prospects
are not remote but have a realistic chance of succeeding. More is required to
be established than that there is & mere possibility of success, that the case /s
arquable on appeal or that the case cannot be categorised as hopeless. There
must, in other words, be a sound._rational basis for the conclusion that there

are prospects of success on appeal.”®

St

jurisdictional facts must be present in the ‘opinion’ of the judge, namely, inter alia that

72012 (1) SACR 567 par (7), {a judgment followed in Pretoria Soclet; of Advacates v Nihai 2020 {1} SA 167 (LP})
& 5 v Mobena & another 2007 {1} SACR 482 {SCA} para 22.
9 sae also, inter alia, Mont Cheveuk Trust v Ting Goosen and Qthers (unreperted judgment of Bertelsman |, Land

Claims Court, Case No LCC 14R/2014 dated 3 November 2014, held in Cape Town.
36 3275/2016) [2017] ZAGPPHC 258 {16 March 2017)
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the appeal 'would have a reasonable prospect of success’.

27, In MEC for Health. Eastern Cape v Mkhitha and Another “*(Schippers, then

AJA, emphasised: ‘... an applicant for leave tc appeal must convince the court on

proper grounds that there is a reasconable nrospect or realistic chance of success on

appeal. A mere possibility of success, an arguable case or one that is not hopeless,

is not enough. There must be a sound, rational basis to conclude that there is a

reasonable prospect of success on appeal.’

28.  Applicants submit that this court erred on one or more grounds, mainly relying
on the court's failure to conduct an inquiry. They skimmed over the test for granting
leave. It is trite that the applicants must show, on proper grounds, that the appeal
would have a reasonable prospect of success or that there is some other compelling
reason why the appeal should be heard.’ Ailthough the word ‘would’ contemplates an
cnerous duty on an applicant to demonstrate ‘a reasonable prospect of success’ on
appeal, it does not indicate ‘cerfainty’. A judge whose judgment is scught to be
appealed, must consider ‘objectively and dispassionately, whether there are

reasonable prospects that another court may well find merit in arguments advanced

by the Josing parfy.™?

CONCLUSION

29. {have considered the application for Leave to Appeal and the grounds of appeal
listed and argued in support of the applicants’ contention that another court will (or

may) come to a different conclusion. | have dealt with all relevant arguments in a

1t 11221/2015) [2016) ZASCA 176 (25 Novemnber 2016} Para 16 and 17
2 See also The Mont Chevaux Trust v Tina Goosen & 18 Others 2014 JDR 2325 (LCC) at par [6].
13 Vatle: of the Kines Thaba Mofswere (Pt Lid and Another v Al Mayva Iternational [2016] 137

(ZAECGHC) 137 {10 November 2018} at par [4].
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comprehensive main judgment. Having regard to the contents of the heads of
argument and further submissions by the representatives, and the test, as set out
above in numerous authorities, | am not satisfied that there is a sound, rational basis
to conclude that there is a reasonable prospect of success on appeal or that another

court would come to a different conclusion on the facts and/or the law in this matter.

30. | have considered whether there is a compelling reason 10 entertain an
application for leave to appeal, such as an important question of law or a discrete
issue of public importance that will have an effect on future disputes, inciuding
conflicting judgments on the matter under consideration. | do not believe there are
other compelling reasons why the appeal should be heard. | believe itis inthe inferests | Q

of justice that finality should be reached in this matter.

ORDER

The application for leave to appeal is dismissed with costs.

ESTEYN J
Judge of the High Court

Cape'Town

03



JRGENT - REGUEST FOR STAMPED COURT ORDER - Fwd: EC 08... maithox: ///C:/Users/Reyno/AppData/Roaming/Thunderhird /Pr...
"RDBTH 94

13 QCTORE 202

Dear Ms. Pace,

Hope you are well and also wishing you a prosperous New Year.

Would you be so kind to forward writer as soonest possible the stamped court order for the attached 3 Qctober 2022
judement in the above Equality Court matter?

It is required for appeal processes to the SCA.

kind Hegards, \ 0

Aoymo De Beer
Fresident: viberty Fighters Nelwors
wandling: 27 (@) 2 023 1976
Mobile: BOF7ISTZER
Telepran News Lharncl: @§linertyfipghte~sowws
Facepook: libertyfightuesnetwork
Twltler: ELFK Southdfroca
Yeulube: Feyno Dz Beer, riberty Filghters i1
20

kebrite

trajle -

IMEORYRWT & DISCLATMER: LiberTy Flghters Netwsrk §5 not 3 lsw clinic ane aane of its ¢fficials arc legal practliionets.

By law We ray nat oxaect pagment for any seevice only a repistesed legal pragtitiones msy exgect a Foe. LFN arly relies pa volueiary donatiens for funding,
Frivileged/Confidential infurmalion may be contained in tels mewsage.

15 you are not the addeesser inclested in this message {or responsible for delivery of the message to such parson) you day ot cody or deliver this PRESAgE L0 aNyoRe.
i such case, you swould destroy this message and kindly notify Bhe sendse 9y reply E-Mail.

Please advise imrediztely if you or yowe employer do ot consént o o-mail messages of tvis kind.

Gpinlons, concl s ard othes informstinen in tnis eessage tnat do oot relate te the of ficiel buslress of tiberty Fighters Setwork shall be tnderstood

A5 neitnor given roe endorsed by it,

ALl wizws cxprested herein are the views of the author and de a0t roficet tne wiews of Linerty Fighters Network valess specifically stlated otherwise,

- Forwarded Mossage 3 ()
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g E i A D00
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st Karof g Pillay o o

Good aflernosn Al
Alluihed harewith Jutigrent far yaur attention in the ahove mater.

Please acknowledie recz'py heraot,

5 KeEnr Airecr 3 .. q 0

Kind regards ——
M5 Christa Pollet e pus P 0e143g 2648
SRR OETNE HON WISTREMRS TSI SRS
IN THE HIGH COURT OF SCUTE AFAICA
Wenatrra Cage Dasina, Tape e fu !

DFFILE OF THE CHILF JUSTICE
REFLAIIE OF SOMETH AFRICA

Bisclaimer

S TECPIOTT. o e cerglty Sk Al ary depsure,

i e by rovizient ord pbnars authir 200 L6 e e ol B v are oot <h
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Allachnge s

THN_UBERT

of 1 2023/02/01, 06:46
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cmend - Lea s L hopast 1S DECEMBER 050

Dear Ms, Pace,

Hope you are well and alse wishing you a prosperous New Year.

Would you be so kind to forward writer as soanest possible the stamped court order for the attached 9 December 2022
judgment (Application for Leave to Appeal) in the above Equality Court matter?

It is required for appeal processes to the SCA.

Kind Regamids,
Rueyna De Bear \
Presigent: Loberty Fightars Hetwgre
tangling; +277(8) 17 @23 1976

Mohsla:r Ba7735708R

Teipgram Hews Chanrel; liberiyFightersnews
Fareback; 1lihertyfightersnetwork

Twitter: §LFN Sauthafrica

YouTube: Rzyno Oe Berr, Liberty Fightar 21

20

IMPDRTANT & DISCLAIMER: Liberty Fighters Network 1s ¢ tlinic and rone of its officials are Zegal practationess.

Ey law we may not FUQELT pRYMENT For zny service o tersd legal practiticner may espert a fee. L¥Y only reiles on voluntary donations “or fuadieg.
Priviteged/Caalidential infermation msy e contaiced in this messape.

If you 4re nat the agdrestes inticeiec in this meszage (or resparsinie for delivery of the mossage Lo such persond yek #ay qot copy or deliver this messape to anyone.
Tn such case, you shoold dastroy this message and kindly notify the sender by ~eply E-Mail.

Flease ugvise lamediately if you or your employer €0 A1 Consent Lo #-mail messages of this kisad.

Opinions, cnaclusions ard piher znformabion in this message Chat de ant celate to the officlal business of Liberty Fighters %etwork shall oe understood

as neither given nor endorsed dy it

ALl views expeested herean ire the views of the autho~ and do nut reflect the wiew. of Liberty Fighters Ketwork unless speeifitally stated otherwine.

Subjet:on T iy B 1 8lr vn Mt i 7Ty 0 L
232 w00y

20
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Gond marnirg

Kindly find attached the judgment in the Apohcation for Leave 1o Appeal far ypour 2iteorion,

Fiease achaow enge receips fhank you.

3 ke Sireem

Kind regards Whlemi e R

Mz Chyista Pallet Rl Gt . 021 980 2645
Privdre Bay o $OIE,
L EHAMEERS OF IHE HOM JUSTICEMESESTEYY . ‘rvemmen
SOUTH AFICA @ . L‘ o
st Capte Bre-siuet, Cous Tt E\c’ ) o
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Suhjed.

SOURT DROERE . Fagd FC G50 - O danahs das B 1 o ! Sl Pyt Ll JUDGHMERT 3 G 1035R UEE B L AVE aMPLCATION (R GESSMAE R DAY
i

Good day Ms. Pace,

Hope you are well.

Writer honestly cannot see any reason why the requested orders are stif outstanding where they should have been ready
shortly after these judgments were delivered.

This is now considerably stalling the lodgement of the application for leave to appeal with the SCA again to the detriment of
our members. | O

AGAIN, writer attaches the draft orders for your convenience which simply have to be signed and stamped by yourselves as
the Clerk of the Equality Court,

Writer requires these orders by latest this very afternoon by 13h00. There will be loadshedding without any internet or mobile
access where writer currently is between 09h00 and 13h00 today.

20

ThOVEINATREY SORITiae la furmiles

£ LE5 ra o

3n 2023/01/24 06.20, Reyno De Beer wrote:

EGood day,

Hope you are weli.

i Would you be so kind to inform me when | can expect the stamped court orders?

LO

50

. O 2023/0:1/18 15:25, Reyno Do Beer wente:

Dear Madam,
i Go

| it will be sufficient if the stamped orders are emailed. No need to come and fetch hard copies.

T Refu s,

of 3 2023/02/01,07:11
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2a

Frane: feyno Se Bror el
Senb: TF arwary, 2027 10
To: Sonja Face i
Subject: e tmare

Rt

Dear Madam,

Hope vou are well.

Writer refers fo the email hereunder dated 4t instant and kindly reminds you that the said purported court order dated % December 2022
should be corrected as a mafter of urgency and the stainped one forwarded as soonest possible.

Again writer also attach the draft order relating o the 3 October 2022 judgment that also, just like the previous one, needs to be stamped and
sipned by the Clerk of the Equality Court and NQT the Registrar of the High Court. LI..O

For convenience, writer attaches the relevant two draft court orders as per the 3 October 2022 judgment and 9 December 2022 purporled
judgment.

Writer is already lale Lo lodge the teave applicution with the SCA and kindly request that vou comply as soonest possible,

.
20

Good day,

The matter was not before JTudge President Hlophe, but before Justice E Stevn (ret)...

of 3 2023/02/01,07:11
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mja F

ol alternoor Mr P Boer

Tieaae find attache

o reaznls
20
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