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N THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NUMBER: i2023
COURT A QUO CASE NUMBER: HCWC EO 8i2021

In the matter between:—

DR. TONETHA JAY 1ST APPLICANT

DR. JAY COSMETIC (PTY.) LTD. 2“” APPLlCANT

AND

MEDICLINIC (PTY.) LTD. RESPONDENT

NOTICE OF MOTION

TAKE NOTICE THAT the aboveumentioned Applicants hereby apply to this Court for an I 0

order in the following terms:

1 That condonation be granted for the late lodgement of this application;

2 Leave to appeal, as intended in Section 16(1 )(c) of the Superior Courts Act,

2013 (Act No. 10 of 2013) read with Section 23 of the Promotion of Equaiity

and Prevention of Unfair Discrimination Act, 2000 (Act No. 4 of 2000),

against alt parts of the Court Order, made by Madam Justice E Steyn, now



2

retired, on 3 October 2022 under case number EQBIZUZ! in the Equality

Court of South Africa held at the High Court Western Cape Division Cape

Town, be granted;

3 The cost order dated 9 December 2022 in respect of the Application for

Leave to Appeai in the Court a goo, be set aside or alternatively referred to

be adjudicated with the main appeal;

4 Costs be costs in the appeal;

5 Andior alternative relief.

TAKE FURTHER NOTICE that the accompanying Founding Affidavit of REYNO

DAWID DE BEER will be used in support of this appiication.

TAKE FURTHER NGTTCE that if you intend to oppose this application, you are

required to lodge your affidavit in support of your opposition, after prior service upon

the Applicants, with the Registrar of this Court within one (1) month after service of

this application upon you.

TAKE FURTHER NOTICE that the Applicants have inter air'a provided the email

address hereunder as the addresses they are going to use for service of any process

or document during course of this application, in particularly will accept service by way

of electronic maii.

SIGNED at WINTERTON en this 2“D day of FEBRUARY 2023.
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REYNO DAWED DE BEER

Representative fcr Applicants K Ccmptainants

24‘“ Lith Read

The Orchards X 11

Pretcria, 0182

Landline: +27 (0) ‘12 {323 1976

Mcbtle: +2? (0) 67' 735 7288

Email(1): reyncffigttbertvfiqhters.cc.za

Ernai|(2): debeerrevncfiacmaitccm

953"“:
AND

.__——FHIII_E

DR. TONETHA JAY

15* Appticant and atsc scte director of 2""r Applicant

Represented with ccnsent by REYNO DAWID DE BEER

TO: REGISTRAR OF THE SUPREME COURT OF APPEAL

BLOEMFONTEIN
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AND TO: FAIRERIDGE ARDERNE 8: LAWTON iNC.

Respondent's Attnrneys

22”“ Floor, Portside Building

5 Buitengracht Street

Cape Town, 8001

do Mr. John Brnmley

Landline: +27 (0) 21 405 7365

Fax: +27 (0) 86 645 2726

Mobile: +27 {0) 82 658 5315

Emaii(1): irbfifairbridges.ca.za

Email(2): mprins®fairbridqeacnza

REF: JRBImpH'i/IEDBJOMS

[BY EMAiL]
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i, the undersigned,

REYNO DAWID DE BEER

(iD NO. 760623 5039 030)

Declare under oath as follows:

INTRODUCTION

1 I am a major male with foil toga! capacity, the non-legal practitioner representative of the

Applicants in the Equality dourt of South Africa held at the High Court Western Cape
Division, Cape Town ("Court a one") as permitted in terms of Regulation 10(9) of the

promulgated Regulations‘ as per Section 30 of the Equality Aloft, aiso member and the

President of Liberty Fighters Network {LFN}, serving as the representative association for i D
the Applicants and domiciliam citano'i at executandi situated at 24 Lith Road, The Orchards

X 11. Pretoria. I am authorised to lodge this application and depose to this affidavit on

behalf of the Applicants and, inter alia. confirmation attached as Annexure “R1331" the

Supporting Affidavit of the 15‘ Applicant, DR. TGNETHA JAY. who also is the sole director
and sharehoider of DR. JAY COEMETIC (PTY.) LTD., the 12‘“1 Applicant.

2 The facts contained in this affidavit are, to the best of my knowledge and belief, both true

and correct.

3 Where i attach any annexure. i hittinloljir request that the Court reads its content in with this

Affidavit as if it has been done so under oath as well.

4 For brevity, only reference is fleetinglv made to applicable authority in support of this 2 0
application which can be explained better in proper Heads of Argument, if the Court so
wishes.

-_|_

i GN Ft?64 68 25065 13 June 2003 as amended
3 Promotion oi Equality and Prevention of Unfair Discrimination Act, 2000 (Act No. 4 of 2000)
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. i"

Iwhere submissions are made by the Applicants in this affidavit, it should be construed as
submissions made by me as the non—legal practitioner representative on behaif of the

Applicants l have iegailv represented in the Equaiity Court and continue to rightfully do so

in this Court sitting as the latter’s Appeal Court too with the rules and practices pertaining.

to the Equatity Court, respectfully, , stiil applying in this very,»' Court unless legislation

specifically had prohibited this representation. To this extent, the Applicants humbiv

contend that it would be totally impractical and viotate the Applicants constitutional right to
have access to courts ii non-legal representation is permitted for them in the Court a cue,
but not the. same when the very destitute litigants woutd appeat against the judgment of

such court. in the event that my representation for the Appiicants are anyhow questioned

by either the Respondent or this Court mere mote, the Appiicants then would respectfully
request this Court to allow further affidavits andior written arguments to be presented for
consideration in that respect.

Where words are indicated in boid italics, those words are abbreviations of other phrases

as specifically defined eisewhere in this Attidavit or footnotes contained in it.

cannon oF TH}; APELICANTS
"f The tSiApplicant (aisc 1“ Complainant in the Court a duo}, DR. TONETHA JAY, is a major

female, a practicing medical professional for the past 17 years, speciaiising in piastic and
reconstructive surgery, and resident in the Cape Town area. This Court is respectfully

referred to her Supporting Afiidavit attached as Annexure "RDB1".

The 13‘ Applicant is also the sole director, otherwise the alter ego, of DR. JAY COSMETIC
{PTY.) LTD., the 2"“ Applicant (also 2”cl Complainant in the Court a duo), registered as a
private company under South African company Jaws with registration number
2915(0726051111 and as such she has the authority to represent it as its only officer and to

make all decisions on its behaif.

[O

2.0
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8

For the record, and as it will become relevant as stated in Anneuure ”R031", the Applicants

have also obtained the licence from the Western Cape lGovernment Health and Weltness

Department on 8 November 2022 (see Annexure “ROBE? to acquire a private hospital,

Copeland Memorial Burns and Trauma Centre, in the Cape Town area. This hospital is in
direct competition with the Respondent which has also attempted to biock this acquisition

by also having opposed such application via its Vergetegen Hospital where the entire

discrimination dispute between the Applicants and Respondent emanated from and would

have form part of the inquiry before the Court 'a one, had such an inquiry actually been
conducted.

As per the papers lodged in the Court a coo, the tiiAppiicant is an internationaliy acclaimed
surgeon and respected medical practitioner within the medical industry and well-known

amongst her fellowship. Not only was she awarded twice by the Association of Plastic,

Reconstructive and Aesthetic Surgeons of $cuthern Africa (APRASSA), but was also a

lecturer at the University of Pretoria (UP) for three years. Her most recent Curriculum Wee

was attached to the papers in the Court a quo.

CITATION OF R§SPONDENT

11

12

The Respondent (also Respondent in the Court a cue) is MEDICLtNtC lPTY.) LTD.

registered as a private company under South African company laws with registration
number 1969!009213i0?‘, with its principal office situate at 25 Du Toit Street, Steltenbosch,

Western Cape Province.

The relationship between the Applicants and the Respondent can be appropriateiy

summarised by reference, mutatis mutandis, to paragraph 6 of the Applicants Founding

Affidavit in the Court a cue, as follows:-

10
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“a. i

6.2

6.3

itijtintinarv.‘ this appiication reiatas to the arbitrary and unitaterai immediate

termination oi the commerciai tease agreement, on or about 8 June 202 t,

heoeeen the Respondent and the 2th" [Appticant] of {the} practice ’5

consuiting chambers at the Respondent’s u’ergeiegen Hospitat,‘ this tease

aiso inciuded various benefits for the [Appiicantsf to, inter atia, utiiise the

operation theatre and other medioai faciiities of the Respondent and atae

patient reterrais within the Respondent’s hospiiai network; the [Appiicants]

respectiuiiy submit that this tennination, inter aiia, was the resuit oi

discrimination against the [Appiicantsj as stiputated infra which have

resuited in various direct and indirect damages to the [Appticantsj as wedid

atso he further highiighted intra. This referenced tease agreement is

attached as Annesure "TJ3".

[Appticants] humhiy submit that the Respondent, inter aiia, by way of its

mentioned representatives and others in its empiox either as a group or

individuaiiy as wouid appear from the content, have discriminated against

[the Appiicants], on one or more of the prohibited grounds as referenced in

the Biii of Rights contained in the Constitution of the Repubiio of South

Ahica, 1996 (the “Constitution”) and reten'ed to in the Equaiitot as wouid

appear in this aftidavit.

As Witt he hightighted even further herein, the Respondent has vioiated (it?

Appticant’s] human n’ghts, and those of the 2mf [Appticanti by inter aiia

having discriminated against [the Appttcants] on the grounds of [iii

Appiicant’s] gender; sootai origin, conscience, betiet, andior committed acts

or omissions, inctuding by way of a poiicy, to w, ruie, practice, condition or

situation which directiy or indirectiy withheid benefits, opportunities and/or

10
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6. 4

6.5

6.6

6.?

advantages from fthe nppiioants]. Additionativ or to the aiternative, any

other ground vvhere discrimination based on that other ground caused or
perpetuates systemic disadvantage; undermines it“ Appiicant's] human

dignity,’ or edverseiy attests the eouai enjoyment of [the nppiicants? rights

and freedoms in a serious manner that is comparahie to any other

discrimination.

The required resutt the {Appiicants} desire from this apptication, is

highiighted in the oompieted J693 term.

[The Appticants] humbiy submit that the Ecuaiity Court situated in the High

Court Western Cape Division Cape Town is approached as the provinciai

seat of the Western Cape Province and most preferred Court in the event

the retevant source documents shouid he deciared as unconstitutionai

reading to the discrimination and, besides, the quantum ciaimed against the

Respondent for damages taits outside the jurisdiction of the Magistrates

Court.

[The Appiicants} humhiy submit further that. due to the fact that this matter

reiates to dissemination where {‘itt Appiicant is]I a consumer and the

Respondent a service provider; that the Court must atso take the principies

as set out in the Consumer Protection Act, 2003 (“CPA’j into consideration.

thumhiv submit that {13! Appticent] as a naturat person and user as defined

in the CPA may reiy on the CPA and the 2”” (Applicant,I is a company which

fatis wimin the aitotted bracket for a juristic person as prescribed by the

CPA.

in respect of the CPA, [13' Applicant is} specificaiiy advised that the tease

agreement entered between the 2"“ [Applicant], for {the “is? Applicant] as the

10
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6.3

5.9

6.10

6.11

"user“; and the Respondent as one drafted by the Respondent shoutd be

interpreted to the benefit of the {AceticantsJ as envisaged in Section 464) of

the CPA. in the atternative, the centre proterentem ruie shaii appiy

Retience on the CPA, in rotation to the events described herein, wouid, inter

aiia, refer to the uniiaterat changes made to the tense agreement by the

Respondent in respect oi the service deiivent to, and aiso the combuisory

notices which the Respondent had to issue to the {Abpiicantsi in the event

ofa purported breach and also in connection with the subsequent measures
imbiemented by the Respondent against the it“ Aboiicantt as a consumer

and user which have steady but [the Aceticants} in a much worse position

with absoiuteiy no prejudice suh'ereo' by the Respondent.

The discrimination against the [septicantst by the Respondent via its

representatives and statt, have been meted out Without providing any
reason confirming intentionat and mate tide discrimination as the onty

source on such grounds stated herein,

This Court, as a Court with internist processes without too strict

practices to formaiities, is respectfuiiy requested to attow the

{Appiicants} to summon, where appiicabie, any specific witness or to

produce atternative or additionai documents in support of this

appiication.

The [Aceticants] humbiy submit that the Equatity Court would be the oniy

iiiteiy forum to deai with this matter and to reach a finaiiudgment, as going
to any other forum wouid onty daisy justice. 1'The Applicants? votuntaiy

association and its Reyna De Beer, however, are furtherprepared to assist

[the Appiioants} without expecting any remuneration or kind benefitting both

11
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the Compiainanrs and the Respondent eliire- This latter benefit wouid not

be possible in henna! course before another Court. ” {My emphasis and

required changes)

PURPOSE OF THIS APPLICATION

13 The purpose of this application is:-

13.1

13.2

13.3

13.4

Requesting condonation for the late todgement of this application; and for

Leave to appeal. as intended in Section 16(i)(c) of the SC dict3 read with Section

23 of the Equality Act, against all parts of the Court Order, made by Madam

Justice E Steyn. now retired. on 3 Gctoher 2fl22 under case number EQBIZUZt

in the Equality Court of South Africa held at the High Court Western Cape Division

Cape Town, be granted;

The cost order dated 9 Elecernber 2022 in respect of the Application for Leave to

Appeal in the Court a duo. be set aside as authorised in terms of the SC Act“, or

alternatively referred to be adjudicated with the main appeal;

Andior attemative relief.

14 As prescribed, I have attached the following judgments and orders:-

14.1 The order dated 3 October 2022 against which leave to appeal is requested

against such entire order, is stilt outstanding from the Cierk of the EqualityI Court.
after several kind written requests. and will be made provision for as Annexure

“RDB3” once available. In this regard. the Registrar of this Court is kindly
requested to proceed issuing this very application in terms of Rule 66230:!) of the

3 Superior Courts Act, 2013 (Act NO. 10 of 2013}
4 st 7(2){b} so Act

2.0
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1?

13

14.2

14.3

14.4

13
Stile iii-tries5 aliowing the Applicants to deliver same within a period of not
exceeding one (i ) month;

The Court iudoment dated 3 October 2022 (annexare “RDIr-i“);

The order dated 9 December 2022 dismissing the application for Leave to Appeal
in the Court a one, is atso still outstanding from the Clerk of the Equality Court,
after severat kind written requests, and will be made provision for as Annexure

”R035" once available. in this regard; the Registrar of this Court is atso kindly
requested to proceed issuing this very application in terms of Rule 6(2_)(d) of the

SCA Rules allowing the Applicants to deliver same within a period of not

exceeding one (1) month:

The iudornent of Application for Leave to Appeal dated 9 December 2022

(Annexure “RDBE”}.

All the filed papers in the Court a one will confirm the merits in this matter relied on by the
Applicants. This Court is humbly requested to please take the record into

consideration before making a ruling in the event that dismissal of this application

may be considered.

The Applicants wilt also file proof of service of this complete application on the Respondent.

CONDONATION FOR LATE LODGEMENT OF APPLICATION

The Applicants respectfuiiv request this Gourtto grant condonation for the late iodgernent

of this application.

This Application for Leave to Appeal was supposed to have been iodged by 8 January
2023, and is therefore late by around three (3) weeks-

5 Rules Regulating the Conduct of the Proceedings in the Supreme Court of Appeal of South Africa (GM R1523 GS
1950? dated 2? November 1998. as amended
APPEAL 0F SUUTH AFRICA
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14

Where some Uniform Rules of Court have been amended to regard the period hehveen iii

December and 15 January the foiiowing year as dies non to cater for Christmas and New

Year holidays, the SCA Rules do not make such a provision as yet, notwithstanding that

applicants andlor their representatives might not be able to oonsult and finalise the papers

within a period of a month during such holidays where many of those days were non—

working days and litigants having a well-deserved rest with their families, as was the case

with the Applicants and I as their non-practitioner representative.

The judgment which dismissed the Application for Leave to appeal in the Court a gas, was

only received by email on 9 December 2622 when both the lit Appiicant and l have already
gone on leave to spend time with our respective families and was there no opportunity until

the third week of January 2023 to have consulted the merits of an appeal with the

Applicants and to start drafting the required papers-

l have promised to my family that, after an extremely busy and eventful 2022, i would have

given them my undivided attention over this holiday period and as such t have not broken
that promise to put my work before them as i was regretfully forced by circumstances to

do so many times before. i only formally started with work again on Monday 16 January

2023 when i immediately started consulting with the Applicants and drafting these papers

when the 'lit Applicant herself was also very busy with life-saving emergency and other

medical procedures with few hours of rest and having set deadiines to make the new

hospital operational as quickiy as possible which have also prevented the ‘l$1 Applicant
from commissioning her required supporting affidavit for this very application as quickly as

she would have wanted.

Further, the SCA fir‘itrles6 prescribe that the ApplicantsMalso lodge the relevant orders

by the Court a quo and since 4 January 2023, during my vacation with my family, I quickly

5 not?!) SCA Rules
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made some time to have requested from the Cleric of the Equality Court to kindly provide

the orders dated 3 October 2022 and 0 December 2022 for purposes of an appeal to this

Court and by today, 1 February 2.023, these orders have still not been forthcoming delaying

the lodgement and finalisation of this application. The relevant emails to the Clerk of the

Equality.r Court are attached as Annexures “RDB?” to "RDBQ", communication dated

between 4 January 2023 and 1 Februaryr 2023 which complete series of communication

contained therein are self~explanatory-

The finalisation of this verv application was therefore stalled as a result of the Clerk of the

Equality Court failing to provide the correct orders since 4 January 2023, nearly a month

already —- even though the Registrar of this Court is authorised to prodde an extension of
maximum or month for Judgement of these orders, such extension is only required in

extreme cases after the Applicants had extensively attempted to obtain these orders by

themselves first, but now cannot wait any longer and have to lodge and hope that the Clerk

of the Equality Court eventually complies when possiblyr demanded by the Registrar of this

Court from her.

The Resoondent would not have been prejudiced in whatsoever wav itthis application was

lodged by 3 January 2023, neither does it now, as it would have had one month during
accepted working times until it February 2023 in any event to have submitted its anticipated

opposition having sufficient time available to do so after this period for rest. The

Respondent has not suffered at all as the opposing side and it is humbly submitted that the

delay is in tact benefitting it and prejudicing the Applicants.

This Court had also been in recess since 1 December 2022 and will only commence with

the new term on 15 February 2023 when only then matters will be allocated to Judges of
Appeal for consideration?

7 r2“) 30A Rules

H3
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I am aware that this Court reserves the power to condone non—compliance with the SCA

Rules where the interests of justice require it to do sell, especially where it has become

clear that the delay was for well-established and honest reasons as identified supra and

was not due to any intentional unexplainable delays. However, these delays are regretted.

The courts’ power to grant condonation ensures access to justice, specifically in a matter
of public importance like this one could turn out to be. Non-compliancewith the filing
deadlines contained in the SCA Rulesg deepite a reasonable and persuasive explanation

for the filing delays, would amount to an absolute bar to participate in legal proceedings,

especially where the administration by the Equality Court itself also clearly contributed to

such delays“l

I humbly submit that the purpose of the power to condone is to ameliorate “the potentially
fatal limitation on the right to access to courts”, guaranteed by Section 34 of the

Constitution“, that would result from the inflexible treatment of non-compliance with the

filing deadlines.12 I I
It is for this reason that l belief that the overarching focus of the test for condonation rests

on the interests of justice.

The Applicants strongly belief that they have an extensive claim for damages in excess of

R8 million directly resulting from prohibited discrimination let-railed against them by the

Respondent and that they were denied, inter alia, their fight to have a statutory prescribed

inquiry in the Court a gun, as described infra, which was clearly not in the interest of justice

to have done so.

*5 Multaddem v Pioneer Foods {Pty} Ltd 3; Others 2013 {5) 3A 391K303 at para. 39
5 ram }; st ?{2}{b} so net
“1 Minister of Safety and Electra”r V De Witt (583i200?) [2005} ZASCA 103; 2009 (1) SA 45? f 31311.} :19 Septemberzone} at paras. 2 and 12
‘7 Consttmtion of the Republic of South Africa, 1996
‘3 Visit s Sun Intemationai [2B1 T} JOL 23229 {SJ} at para. 60

5.1
.13
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This Court has a discretion to grant condonationi3 and effectively to rectify a possin
incorrect ruling resulting from the failure of Steyn J (rat) to conduct the statutory required

inquiry and it is for this reason that the test for condonation centres on whether it is in the

interests of justice to do so or not”.

The prospect of success is most likely in favour of the Applicants as they respectfully

submit that the Court a duo had to have functioned within the confinements of the

instructing statute and has failed to have done so, especially for the fact that the matter

involves the constitutionally protected right of the 15‘ Applicant, and effectively for the 2“”

Applicant, to have a right to her own professional opinion surrounding the COViD-t 9 theory
inside the hospital they have practiced and also not to be harassed and discriminated

against, inter site, by male counterparts for having echoed such a right which would roost

probabiy affect other female health professionals in the medical industry as well, which

industry is still dominated by males and could most probably become a matter of public
importance.

The Applicants are respectfully confident that the Court will come to the earns conclusion

in our application before it. That, in fact. there is a prospect of success in the appeal

appears from the content inns and that condonation should respectluily be granted.

fiAC K§ROUNI§I FOR THIS APPLICATIflH

34 On behalf of the Applicants i am necessitated to provide a succinct, yet relevant,

background of the incorrect processes, to the detriment of the Applicants, which were

followed in the Court a cue and have given rise to this leave being sought.

‘3 Groctbocrn tr National Prosecuting Authority 8‘ another 2014 {2} SA 63 (CC) at para. 20
it Van Wyk tr Unitas Hospital 8; Another {Open Democratic Aduioe Centre as amicus curiae} 20% (2} SA 4?2 {CC}para. 20 and Brummer tr Gorfil Brothers investments. {Pty} Ltd & Others 2600 {2} SA 83? (CG) para. 3

IO
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it is highly unfortunate that it reasonably appears, from my own experiences dealing with

the Equality Court sitting in the High Court, as if High Courts in general, like the Western

Cape Division in this particular matter, do not have sufficient processes in place to
accommodate Equality Court matters lodged with it and that it is disappointing that since

the prescribed special training for judges had been done away with since 2 August 201?”,
that allocated judges are respectfully not properly acquainted with the informal processes

demanded by the Equality Act and choose to instead commit themselves to the more

familiar formal High Court procedures even though the parties have chosen that their case
would be better presented by an informal non—practitioner representative, in place of an

expensive legal practitioner team, who do not regularly practice, or otherwise appear, in

the High Court.

The fact that l, as a non—fraternal member, have dealt with other Equality Court matters
before which were held in the High Court and, respectfully, knowing more about those

informal processes than many judges and legal practitioners would, unfortunately made

me the focus point of animosities by, firstly, Madam Justice Ndita as the initial allocated

judge in the Court a gun, and later mirrored by Steyn J trot.) when Ndita J recused herself

and squarely blamed me for such decision without having afforded me the opportunity to

argue my innocence as would have been expected of any judge to do in terms of Article
16(2) of the Judicial Code of Conduct1E before giving an adverse ruling against my claim ed

misconduct as a representative.

This relevant recusal judgment by Ndita J dated 22 February 2022, is attached as

Annexure “RDB1 D", which reasons for recusal levelled against me, unabte to have

challenged same, remorsefully were untruthful, incorrect and otherwise purely
incompetent. However, this very recusal judgment was later used by Steyn J (rat) as a

‘5 516(3) Equality act was substituted by s31(d} of Judicial Matters Amendment Act, 2017' {Act No, B of 2017}‘5 Ghl R365 (36 35302 (13 October 2012}

i0
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comfortable armament against me in her dismissal judgment dated 3 October 2e22 too

nonvithstanding that the recusal judgment was final and had nothing to do with the issues

to consider at the hearing of the matter.” This all done white l are not even a party to the

proceedings, yet making me the centre of attention.

The Applicants effectively were punished by having their case dismissed due to irregular

prooesses being followed, mainly fuelled by the hostilities of these tare judges laid against

me in person with clear ad hominem attacks targeted directly at me in theirjudgments."Ia

When one independently and without bias read the reeusal judgment by Mills “.119, as l

have asked a couple of legal practitioners to do to have independent opinions. one would

realise that there were valid complaints laid against the Court a one as it was not

functioning widtin the parameters of the Equality Act and then Ndita J failed to neither

confirm nor deny that she has stated during a directions hearing held on 18 November

2021 that she would have accommodated the parties during one of her lunch breaks,

however, she then suddenly made a complete opposite turn and used the oourt recess as

an excuse for her failure to commit.

Frankly, Ndita J did net even know that a non-legal practitioner is allowed to represent

parties before the Equality Court, clearlyr confusing the processes with these in the High
Court.

The Applicants and I humbly submit that Ndita J was in fact the one who has 1violated the
Code of Judicial Confined”. that she specifically stifled legitimate criticism levelled at her

and the Equality Court with her. respectfully. dishonourahle rocusal only passing her
responsibilities to another judge, and that this promise by her can easily be oonfinned once

a transcript is made of the first directions hearing in question to prove that she was not

1" Annex. RDB4 pares. 9. 36. 38, 40 ~— 48. 56, 58
1Bin 1?; Annex. RDB‘IO p14l18-23, p17 l7—9, p19 [1-5, {321 I14
15 Annex. RDB'H}
2“ a4 -— aw
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truthful. After a long period of deciding against it, i have now taken the position that i have

to lodge a formal complaint with the Judicial Service Commission against Ndita J otherwise

my own reputation wit! continue to be scarred by the unfounded accusations she leveiied

at me without giving me the opportunity to have defended my position and effectively that

of the Applicants.

The Equality Act prescribes, not only the time limits which must be adhered to but also

processes to follow to deal with complaints before it, and is the Equality Scott a creature
of statute, irrespective of the fact that when lodged at a High Court that a High Court may
regulate its own processes. The Constitution“ in any event gives the High Court the right
to regulate its own processes? but, respectfuily, not to change processes which are

prescribed by legislation designed to ensure access to justice for all where the High Court
is compelled to enforce such iawfl.

in the Court a one both Hdita J and Steyn J first.) seemingly, respectfully. followed their

own processes and not as what were prescribed by the Equafity Act, like the roost

important one. negiecting to aliow the Applicants to prove their discrimination case by way
of an inquiry to be hetd?‘i

The Applicants had a valid complaint that the Court a duo failed to have adhered to the

prescribed time tin-tits and procedures; The application was lodged an 3 September 2021,

and after the Clerk of the Equality Court failed, as far as i am aware, to have informed the

Respondent in time on the prescribed Form 3 to respond to the applicationfi, the Clerk

went further to have accommodated the Respondent to the detriment of the Applicants by

having arbitrarily and without having the authority to do so, extended the prescribed time

2" Constitution of the Republic of South Africa, 1996
1'2 at ‘?3 Constitution
5‘3 5165(2) Constitution
2“ $21 Equaiity Act
25 rat? Hp) Reguiafiona
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limit the Respondent should have lodged its answer. Find attached as Annesure “RBBt’l”

an email the parties received from the Chief Registrar of the High Court Western Cape

Division, Mrs. Ruanne David, dated 21 October 2921, in which she has directly responded

to the attorney of the Respondent, msers. Fairhridges Wartheim Becker per hit: Bromley,

to a complaint lodged by the Applicants against the Clerk of the Equality Court, in which

the Chief Registrar confirmed that the Clerk unlawfully extended the time line for the

Respondent and that only a judge could have done that-

The parties were informed by the Chief Registrar per email on 2? October 2021(see

Annexure “RDBtE”) that Ndita .1 had been eventually allocated to the matter after an

unnecessary delay. Thus, in accordance with the Regulations Ndita J had seven :1?) days,

until around 5 November 2&21, to have decided whether the matter needs to he referred

to an alternative forum or heard by the Equality (inert.Zfi

A day later, on 28 Gctoher 2(121, the Clerk notified the parties by email with Form «4

attached, that Ndita J directed that a directions hearing be held on 18 November 2021.

This email and fennel notice are attached as Annexures “RDB13” and “Rfi314”,

respectively.

The Applicants respectfully submit, that the fact that a directions hearing was clearly called

in terms of the Regulations, that Ndita J has decided that the matter would not be referred

to an alternative forum and that the matter would have proceeded in the Equality Court and
that the Court a duo would have then only be able to have determined by way of a
compulsory inquiry to be conducted, whether discrimination or harassment, as the case

malt be... has taken place, as allegedzi

3‘5“ retail) Regulations
3? 521(1) Equality Act
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The Respondent's attorneys only answered to the application on 28 October 2021 as

indicated in the email attached as An nexure “RDBt 5”, after having been unlawfully
afforded much more time to have done so to the detriment of the Applicants.

The fact that the answer by the Respondent was way out of time, the Clerk referred the

matter, based on only the then unchallenged application of the Applicants, to Ndita .l for a

detennination in terms of the prescribed Regulations whether the matter should proceed

in the Equality Court or be referred to an alternative forum.

The Applicants are of the humble view, and I have specifically argued such legal point
before the Court a one, that if Ndita J was anyhow concerned that the Applicants have not

made out a prime vacie case as intended in the Equaiity AGFE and that the Equality Court
resultantly would not have the required jurisdiction to have entertained the matter as Stevn

J (ret.) later ordered in the judgment being challenged, Ndita J would have requested the

parties to have presented submissions in respect thereof before a directions hearing had
been directed. By having directed a directions hearing, it undoubtedly implied that the
directions hearing was called in preparation of the inquiry to be held to determine whether

discrimination or harassment was committed as alleged.

By having been late with its answer and not before Ndita J at the time she determined to
proceed in the Equality Court, the Respondent has lost its opportunity to have questioned

the jurisdiction of the Equality Court at the seizure stage as it only did much later when the
matter should have proceeded with the prescribed inquiry.

When the directions hearing was held on 18 November 2021 by way of an MS Teams

virtual hearing after the Respondent specially requested such a virtuai platform instead of

an in person hearing, what was never taken into consideration by Steyn J (ret.) later before

her, was that Ndita J also directed that the Applicants could file a replying affidavit not

2‘3 313(1} Equality Act

to
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specificalh,I prescribed by the Equaiity act for the onlyr logical reason that Ndita J

anticipated that the matter would have proceeded to an inquiry and that a second directions

hearing would be nailed to finalise the processes to be followed for the inquiry itself as

prescribed by the litegtrhtrtrionsfiir in particular, a second directions hearing was necessary
so that Ndita J could finalise the directions for the inquiry based on the combined minutes

the parties were supposed to compile in collaboration with one another-

However, nonvithstanding that a second directions hearing was not heid to finalise the

processes to foilow in relation to the prescribed inquiry to be conducted, Ndita J chose to

rather recuse herself from the matter, after i have iawfuiiy queried her independence and

knowledge of the Equality Act processes, she instead wanted another judge, Steyn J (rat)

in this case, deal with the matter further. Ndita J essentially "dumbed" the entire matter on
another judge, because of the fact that she was unable to have dealt with the legitimate
concerns I had. respectiuily, with her competence in reiation to this case for the Applicants.

The recusal resulted that the time line became disorientated with no specific legal
precedents to consult for further guidance and again, just like the Applicants had to do

before to enforce their rights as litigants ensuring their right to access to a functional and

independent court, i had to file another complaint, but this time directly with the Judge

President of the High Court Western Cape Division, Justice cphe, about the

dysfunctional Equality Court system in his Division and how the unexpected recusal by
Ndita J disrupted the proceedings which the Equaiity Act prescribes must be concluded

as nuicklyr and informally as possible?“ The ccmptaint email dated 31 March 2022 with
accompanied letter of even date are attached as Annexures "R0316“ and “RUSH”,
respectively.

39 r10 Reguiations .
*5 s4 Equafihr Act A"
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On 11 April 2822, Judge President Justice Hlophe responded to the Applicants’ complaint

via his personal assistant and acknowledged that he was cognisant of the challenges with

the Equality Court in his Division and that more effort would he made to address them. He
continued then already to appoint Steyn J (rat) to the matter. This email for Hiophe JP is

attached as Annexure "R0313".

Judging the response by Hlophe JP, it clearly confirms that the Appiicants always had a

valid complaint against the Equality Court and that the ad hominem retaliation by these two
judges against me was totally uncalled and in fact questions the conduct of them to be

addressed with the J30 sooner than later.

To the utmost frustration of the Applicants, it turned out that Steve J (rat) was on leave

until August 2022 with no alternative judge appointed to deal with the matter. There was

absolutely no eagemess to have dealt with the case in direct violation of the Equality Act
and did the Ndita J recusel directly resulted that the matter became stalled for another six

(6) months to further prejudice the Applicants.

From the extensive time waiting for the Clerk of the Equality Court to even provide the
orders required for this application since 4 January 2023, after same had to have been
ready shortly after each one of these hearings. clearly emphasises the dysfunctionalitv of
the Equality Court in this Division affecting everyone and not only the Applicants. 3"

SUMMARY OF RAISE!) ISSUES FOR LEAVE TD APPEAL

59 The following issues are raised in summary. as inter alia argued before the Court a quo.

for purposes of securing leave to appeal:-

3i paras. 23 and 24 supra
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25
Steve J respectfully failed to take into consideration the fult record of filed notices,

affidavits, part evidence and other documents which record forms an integrai part

of the reasons to appeai. The record would steady show that the application to

the Equality Court was compiled in such a way to only highlight the essence of

the matter for the initial seizure phase and that proper evidence wouid have been

submitted during an inquiry;

The Court a one has also, reverentty, discarded several of the arguments
ventiiated to it by mysetf for the Applicants at the hearing and not considered in

the judgment in question. In this regard I would like to specifically record that
Steam J (rat) treated me with extreme disrespect. from even before the hearing
started, and continued to have a clear contemptuous tone throughout that day of

the hearing. much different than she treated Pillay SC appearing for the
Respondent;

The Court a duo incorrectly found that it does net have the requisite jurisdiction

and that, subsequentlvi the appiication was dismissed with cost — making the

order final and, thus, appeaiaoie:32

The Court a duo incorrectly arrived at its final order, without following the
prescribed procedures as set out in the Equality Act and its Regufatloos as it

was mandated to do;33

In particuiar, the Court a duo faiied to conduct the compulsory inquiryr in terms of

Section 21(1) of the Equality Act to have been furnished with the authority to
make an appropriate order in terms of Section 21(2) of the Equality Act. The

Applicants submit that by having failed to conduct an inquire the Court did not

have the jurisdiction to have made a final. or any other, order;

- nun—.A.

3'3 Bongo v Minister of Police and Others {Case No. 220K202” [2022] ZASCA 43 {5 April 2022) paras. 9 -— 1O33 s3 - 4 EquafiurAcr

H]
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59.6 The Applicants humbly submit that the case law relied on by the Respondent and

considered by the Court a one to justify the order, was respectfully inept as those

matters all first foilowed a proper inquiry process prescribed by the Equality Act,

directly making all of them different to this specific matter which had no inquiry

whatsoever. In the cited cases used by the Respondent. the Constitutional Court
came to those oonciusions after the initial courts have evaluated the evidence

and arguments obtained via a properly held inquiry:34

59.7 it appears, respectfully, as if the Court a quo erroneously confused a High Court

motion process with the inquiry process in terms of the Equafity Act.35 which are
two different processes altogether; . l O

59.8 By failing to have conducted an inquiry, after a failure to have held a proper

directions hearing in respect thereof. the Court a one did not have ail relevant

information to have made any finding in respect of whether there was

discrimination andior harassment present which would have effectively confinned

jurisdiction of the Court a one. The issue of jurisdiction was effectively intertwined

with an inquiry to be conducted where Steyn J (rat) was supposed to have taken

the lead in requesting from the parties what she require to be proved in order to

conclude such an inquiry;

59.9 The Court a quo incorrectly disguised its failure to conduct the mandatory inquiry

to have determined the presence of discrimination andior harassment, with the Z 0

content of the mere summarised affidavits by the Applicants compiled briefly oniy
to have established a prime vacie case - which the Appiicants humbly submit

at Annex. R034 paras. 2? — 29- The cited case MED for Education, KEN v Piiiay 2008(1) SA 4Y4 {CC} clearlyfollowed an inquiry. See paras. 46, f1, as. and 97 thereof; Annex. R054 paras. 30 and 31. Aiso in Sirhole andAnother v Siihoie and Another 202i {5) SA 34 {CC}. which atso referenced Harksen 1; Lana NO and Diners 1993(3‘) SA 300 (CC). an inquiry was undertaken- See paras. 2t]. 21. 2?. 44
3’5 s21{‘|} Equaiity Act
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they have successfully proved and Ndita J in fact confirmed once she has
proceeded with a directions hearing;

59.10 Stevn J {reL} incorrectly accepted the version of the Respondent without
conducting an inquiry to estabiish its validity and iegal effectiveness;

59.11 Furthermore, as would be argued infra. Stevn J (rat) failed to appreciate that the
duty to conduct the inquiry is that of the Equality Court, which is obliged to be
proactive in gathering information about all the relevant circumstances to
determine whether discrimination andfor harassment occurred, considering such
information and arriving at a just and equitable order in the circumstances;

59,12 The Court a duo, thus. neglected to probe the matters that it was statutorily l0
enjoined to do as would he argued infra;

59-13 The Court a quo aiso neglected to take into consideration that the CPA35 is also
applicable in the very matter before it and that Section 10 of that very Act
pertinentiv entrusted the Equality Court with the required jurisdiction to entertain
this complaint in so far it rotates to the matters referenced in Section 8 thereof:

59.14 By having dismissed the application. the Applicants have also been deprived of
the relief to have their complaint referred to an alternative forum. like for examples
either the SA Human Rights Commission or the Consumer Commission, where
both would have been competent to have properly investigated the matter and to
have reported back to the Equality Court. The fact that Ndita .J decided not to 20
have referred the matter to an alternative forum, implies that the Applicants were
entitled to a proper prescribed inquiry to be conducted where witnesses could he
sailed, crossexamination of the Respondent’s witnesses. er caters?

3‘5 Consumer Protection Act, 2038 (Act No. 63 of 2008)
37 See also paras. 32 — 54 supra
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28
in so far as the finding of the Court a ouothat l was aiiegedly unsuited to represent

the Applicants had any impact on the final order, the Applicants submit that the

Court a quo had no information before it in either affidavit or other format and

unkindly further reiied on the De Beer-33 case during which I was never afforded

with any opportunity to have defended myself from the allegations laid against

me by the SEA, to have empowered it to arrive at such conclusion and which

was, not only premature, but not in the interest of justice. Besides, the De Beer

case is being legally challenged;

By not having undertaken an inquiry. the Court a one did not have the authority

to have made a costs order which is only granted in tonne of Section 21(2}(o) of
the Equality Act after an inquiry was conducted in terms of Section 21(1).
Further, as a norm, no costs order is granted during Equality Court proceedingsfii‘

SUCCINT ARGUMEHYS IN_ SUPPORT 0F LEAVE GRANTED

EU

61

In aocordanoe with the Regulations. the judge had to first consider whether the Equality
Court would be hearing the matter or whether the matter should have been referred to an
alternative forum.”

I humbiy submit. as stated suprat for the Applicants that the fact that Ndita J referred the

matter to a directions hearing as prescribed, the Court a one was then already seized with

the matter and that the directions hearing had to have been utilised for the purpose to
prepare for the prescribed inquiry.

33 Minister of Cooperative Governance and Traditional Affairs V De Beer and another 2021 [31 All SA ?23 {SSA}39 r12{2} Regulations
4” rad} Regur‘aflons

20
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62 The Equaiity Act identities only one (1) instance where the Equality Court may not

adjudicate a discrimination complaint which would have justified a hearing like the one the
parties had, which is:-

"This Act does not apply to any person to whom and to the extent to which the
Empioyrnent Equity Act, 1998 (Act No, 55 of 1998), applies, "iii

63 This was also the approach of Rogers J of the same Division in Ftarajn'42 when he

adjudicated the jurisdictional point triggering the iiEL-‘s‘i"iii exclusion without holding either a
directions hearing or an inquiry first. The Appiicants humbly submit that this is the only

instance where it can he found that an inquiry is unnecessary and that this precedent

confirms that the Respondent was supposed to have raised its jurisdictional point at the

time Ndita J considered whether the matter should have proceeded in the Equality Court
or whether the matter should have been referred to an alternative forum.44As stated
statues,"l5 the Respondent was very late with its answer and by so doing, have lost its

opportunity to have questioned the jurisdiction during the preliminary processes.

64 The matter in dispute was not one failing within the parameters of the EEA. but in fact,

inter site, in terms of the cents The Equality Court specifically has been empowered with

the required jurisdiction to adjudicate this very matter where there is, inter aiia, consumer

discrimination identified where the Applicants have been treated different than other

medical practitioners renting from the Respondent. This would have been properly proved

by way of witnesses and evidence presented at an inquiry.4i

4‘ s5t3} Equality Act
‘2 Rareyi and Others tr Dali Valley Estates and Others {EC13I2919H201912AEQC i" (22 November 2019)‘3 Empioyrnent Equity;r Act, 1995 {Act No. 55 of 1998}
4“ nets} Regrets-Hons
‘5 See paras. 34 — 53 supra
‘3 53 CPA
43' s10 CPA
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56

67

63

3E}-
The very argument of the Applicants is that the breach of contract, alternatively unlawful

termination of the commercial lease agreement, was the direct result of discrimination on

one or more of the prohibited grounds.ila Thus, establishing a clear prima facie (based on
the first impression; accepted as correct untii proved otherwise) case.49

The 1st Applicant, and as the alter ego of the 2“'1 Applicant, is also part of the large group

of medical professionals who are not believing in the COVE—19 disease in the way as
those of the Respondent’s representatives supporting the general narrative as dictated by

the World Health Organisation stilt not confirmed as a novel disease by any court. Thus,

the Applicants have been treated differently than the group of med icai professionals who

follow the narrative of the COVID—t 9 theory diligently and is therefore pan of an identifiable

group?”

The Respondent, has specifically confirmed that it wanted the 1st Applicant to align her
professional opinion with those of the Respondent or else had to find another place to
practice her profession. Clearly this confirmed discrimination committed against the

Appiicantsfi"

Subject to so of the Equality Act, no person may unfairly discriminate against any person

on the ground of gender, inter site, including the denial of access to opportunities, including

access to services or contractuai opportunities for rendering services for consideration, or

failing to take steps to reasonably accommodate the needs of such personsfi2 The 1“

Applicant in particular beliefs that the Respondent committed the act of gender
discrimination against her which would have been proved during an inquiry.“-

‘3 Founding Affidavit Court a one, para. 6.1, 1:11
‘19 Replying Affidavit Court a quo, paras. 5.2 — 5.3, 2:265 — 266
it? Replying Affidavit Court a quo, para. 9, 2:26? - 268
5‘ Answering Affidavit Court a quo, para. 14.3, 2:2?1 ~— 2?2
5* $3{h) Equaiity Act
53 Founding Affidavit Court a one, para. 5.3, 1:1t} — 11; para. T24, 1:15; para. 19, 1:18; paras. i112 -— 113. 1:19
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The Applicants make no bones about it that the iii-Applicant, as a result of being a woman

and part of the large group of medical professionals who beliefs differently about COWB-

19 than the generar WHO narrative, had been harassed by the Respondent via its

representatives and influencing other colleagues and staff to do the same. This would have
been sufficiently proved via an inquiry where witnesses would haye been called and those

of the Respondent, cross-examined.

Once Ndita J decided to seize the matter as explained supra, the onus would have been

on the Respondent to either prove that the discrimination did not occur or that it was fair.5i

All Equality Act related authority the Respondent relied on during its argument, relate to

instances where an inquiry was held and is therefore not applicable to this very instance.
Applicants respectfully submit that the Court a duo incorrectly referred to them in support

of dismissing the application.55

The Court a one came to a final decision that it does not have the required jurisdiction to
hear the matter, just because it was of the View that discrimination did not take place in
absence of holding an inquiry. Thus, it any matter before any court is dismissed, it does

not imply that the court does not have jurisdiction, but Steyn J {rot} had such an approach.
Notwithstanding that the Applicants were obliged to participate in a hearing to have

addressed the Respondent’s in iimine points first, the Court a duo was still compelled to

hold an inquiry where the Equality Andi mandates that:—

" The equality court before which proceedings are instituted in terms of or under

this Act must iio an inouirv in the prescribed manner and determine whether

unfair discrimination, hate speech or harassment, as the case may be, has taken

piece, as aiieged." [My emphasis]

5“ 513 Equality Act
55 fn34
re 321(1) Eons-ray Act

IO
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In George“ this very Court emphasised that this inquiry is mandatory:-

"The statute obiiues an eouaiitv court before which oroceedinos are instituted to

hoist an inquirv in the manner prescribed in the reputations and to ‘deternvne

whether unfair discrimination has taken piece as aiieged’ (s 21' (1)). - ." [My emphasis]

When one reads the entire judgment by, again, this very Court in titlenringi'a it is ciear that

the Equality Court is a creature of statute and obiiged to follow the Equaitty Act by the

letter-arid could not have dismissed this matter before a proper inquiry has not been heio

first.

Only after an inquiry was held. the Court a one could have made an appropriate orderfit

An inquiry is further prescribed in terms of the Reguiationsfi“ i O

The Constitutionai Court in Occupiers of erven 8? it: 83 BeresiI1 . authority the Applicants

humbiy submit indeed appiies to this very case too in order to confirm the effects of a

constitutional inquiry, evaluated such an inquiry and ruled that:—

"As is apparent from the nature of the enquiry, the court wilt need to be informed of

at! the reievant circumstances in each case in order to satisfy itsaif that it is just and

equitable to evict and, ifso, when antir under what conditions. However. where that
information is not before the court it has been hate that this enquiry cannot be

conducted and no order may be reunited."62 {My emphasis]

Aiso in Occupiers of erven 3? 6: 88 Bares, the Constitutional Court highlighted that:-

5? Minister of Environments! Affairs and Tourism v George [2006] SCA 5? (RSA) para. 5
5‘3 Manong v Eastern Cape Department of Roads and Transport 3: others (seems) {2009] ZASCA 50 (25 May 2009)59 521(2) Eouattty Act
5” GN R'i'fidi (33 25065 {13 June 2003}; rifl Reguiations
5‘ Dooupiers of erven 37 3t 83 Bares v Christiaan Frederick De Wet ND. [2017] ZACC 18is to para. 46
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" it is evident that the High court that greeted the eviction erred in assessing what it

saw as the applicants’ consent. it accepted the factual consent without conducting

an enquiry to establish its validity and toga! effectiveneas. Furthermore. it iaiied to

appreciate that the dutv to conduct the annuity is that of the court. which is ohiioed
to be proactive in eatherino information about all the relevant circumstances.

consrderino that information and am'vino at a lust and equitable order in the

circumstances of each case. The Hid}: Corgi thus fa ited to probe the matters

that it was statutorily: enioinad to do. "53 [My emphasis]

30 The fact that the Court a duo dismissed the application without conducting the mandatory
inquiry, meant that the rights of the Applicants further had been violated in that the Court a

duo also failed to have referred the matter to another suitable forum, inter alia, to the SA
Human Rights Commission or Consumer Commission which would have effectively put
the investigation by such an alternative forum under the supervision of the Equality Court

in order to ensure that a suitable result was forthcoming.“

CONCLUSlON

81 The Applicants humbly submit that leave to appeal should be granted in that:

81.1 the appeal would have a reasonable prospect of success; andtor

312 there are other compelling reasons why the appeal should be heard

COSTS

32 The Applicants are asking that costs should he costs in the appeal. 2 O

53 id para. 55
5“ s21{4} Equality Act: r60} Reguiations

Jail-'1
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83 In the event dismissal is considered, LFN submits that the Biowatoh principle should apply

as it also did in the Court a quo.35

THEREFORE we pray for this Court to grant us an order in terms of the Notice of Motion in this

Court. _ -' ........
.«rAwmslifi': . .. .flr-f '3 i ”f: {It

If P,“ " a}: '- I ,,,,,Ext/i; .. 9-5;} _. {f I!“ x a!"

name name or: BEER
Deponent

Signed and sworn to me in éamfl fimn this 153% day of FEBRUARY 2023 the

deponent having acknowledged that he knows and understands the contents of this affidavit and

that he has no objection against taking the prescribed oath, which oath he regards as binding on his

sonscience and that all other prescribed formalities have been oomplied with.
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“RDB’I I:

'- IN THE SUPREME COURT .c APPEAL {3F SDUTHAFRICA

SCH CASE NUMBER: {2923
COURT A Qua CASE NUMBER: cc EQ 3:21:21

in the. matter betweenn

DR. TON ET'HA'JAY ' 15TAPPLICANT
. DR. JAY cosmeric (PTY.}. LTD. 2ND APPLiCANT . '

AND

MEDICLJNIC (Pm) LTD. . .' .RESFGNEENT

SUPPORTINGAFFIDMT

rune underéigned. '- - ' _ ' f I _ . [Ci
' ' TUNE-TM JAY (a: r.)

(ID NE}. 15052.5 r1133; 1139)
'Héreby'tieciare under 03th as failnwszr

-1
. Iain aimajnr female, Snnth African citizen. and the--151Appiinant in this niaitér"

anti was the 1-51 Complainant in the {Lauri a qr_rr1=.;.i am a. practicing medical

_ professinhai for the past 1'2" years and specialising in piaslic and recnnstructive

surgery andresident in the Cape an area with address as prauided by Mr.

Reyna De Baer in. the Founding Affidavit,

"jig
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iii R031 3!

[ am also the sets director. others-rise the after age, of Dr. Jay Cosmetic (are;

Ltd, the 12“{1 Applicant in this. very matter and 2"” Complainant in the court a

one. registered as a private company under South African company laws with

' registration number 201510726050? angles. SllCh'i‘lH‘u’E the autnority to

represent it as its officer'and. to make all decisions on'its behalf.

.'For the record. and as it will become relevant, the Applicants have-also obtained

the licence. from the Western Cape Governrttent Health and Wellness

Department. on 3 November 2022 (see Annesure “RDBZ“) to acquire a private

_; hospital. Copeland Memorial Burns and Trauma Centre-in the Cape Town area.

This hospitai is in direct competition with the Respondent which has also

attempted to biock this acquisition by having lodged an opposition via its

Vergelegen Hospital where the entire discrimination dispute between the.

- . Appticants and Respondent emanated and would have form part of the enquiry

before the Court a one had such an enquiry been conducted.

1 confirrrrfurther that both the zit-d Applicant and t have consentedthat Mr. Retina

De Beer as our non—lager practitioner representative-in the Court a one as

ailowed by Regulation 10(9): of the promulgated Regulations; lodges an appeal

to the Supreme Court of Appeal and that he continues to represent us having

tut! faith in his capapilities endure}.r he depos'e of all and ant.r affidavit. notice

andfor process before this Court on our behalf in order to bring the appeal to its

finality, inclusive of any condonation and presenting any argument required.

For the fact. that Mr. Reyna De Beer was the one whdarguedour case Delete

_ the Courts one with its imptied consent and without my attendance on the day

of the hearing, he would be in a much better position todepose of the required

to

'20
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e'ffidairiis: netiees and preeess an ear sehsif' befere this Ceart fer appeal

I purpesas as well and do I further beiief that such {:(mteni wiii be perr'ect and-Hie.

- iruth in as far it pertains to the Applicants.

This Ceurt-is humbly requested to grante‘n order in terms of the Netiee pf Metieri1T:

requesting ieave is appeal and. in the event separate application is made. iri

terms ef the Netiee sf Matias requesting eendenatien for late iedgement of the

- Applise'iien for Leavets Appeal.

EU 1; '

:DEPONENT,

i certify that this was signed and swerri safere meet? 8#19617I QGHWK Wzfi this

_éL day sf JANUARY 2023 after the 'Deperientseeiared Iti'iait she is famiiiar with

the cements sf this statemept' aria regards the prescribed Heath as bindiriglsn- her

I _ cens'cience and has he abjeetien against taking ihe said prescribed eath and thatail

further prescribed fennelities have been eprnplied With.

'5?s 4" . ._ Q seam AFRICAN some SERVICE!
. - EDMMLJHITY SERVIEE CEN?RE#kfwa " _ ' ' '

" " " ' 2023 -B1—. 31'
COMMISSIONER OF. (JATHS SOMERSET WEST

' ' assessessews-irem

IO
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Western Cape Gavernment Health and Wellness : Assurance

Licensing as InspectarateWestern Cape
Government Ndada Mavela

NdadaMavemIsiwesterncabeaavza | Tel: 021 483 3316

- _-.-__.:_..~ ”wravmv:-.',;sw-:~su'.n::..l.:v.s' In... “1'
." . *‘f :- =.--- " 1" "" ‘1'." ""t '.‘.'.'.=“.1*:' 7::.1.‘ "‘
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THE MANAGER

COPELAND MEMORIAL BURNS AND TRAUMA CENTRE

2'? ALMOND ROAD

SOMERSET WEST

7130

res ATTENTION: Dr Jay \0

Applicatian Received: 03 May 2022

Phi 187 Classification: Applicatian far the licensing at a new private heaith establishment in Strand.

Beds and services applied tar: 2s beds

i0 adult general beds, 5 paediatric beds, c”: dav beds, i adult ICU bed. i paediatric lCU bed. inclusive af 1

isalatian bed, 2 high care beds, 2 majar theatres, i en'tergencsr unit, 2 resuscitatian reams and 2 procedure raarns

Sub-district: Eastern

The application was advertised an 2? May 2022 and 1 carnment was received.

Mediclinic Vergelegen abiectecl ta the appiicaiian.

The applicant respandea ta the abjectian.

PRIVATE POPULATION & BED iNCREASE {N THE WESTERN CAFE 2022- 2023 EASTERN SUB-DISTRICT 2 O

Tatal Population per vear 2922 2023

2022 2023 Pubic Private Public Private

F26 155 as sss 422 001 254 :54 486 58? 2.52 008

wereiretester'rjse.eerss
Western Cape Gavernrneni Healih ana‘ Weflness I Assurance



39
PRIVATE POPULATION Er BED INCREASE IN THE WESTERN CAPE 2022- 2023 EASTERN SUB-DISTRICT
WEB Privefe Nern'r B Privere Bee's eer Bureiusr'DeiiciT [--T ; fsciuel Acruel” 'EsETUAL ' UNCUM UNCDM

Beds lflfll} Privele Peeulefien Hen— AcuTe “21:3“ NA BEDS A BEDS

ecuTe ecuTeBi
Nen~

Acule

2022 2023 2022 2023

TD? F652 T85 —53 4?? FD 63? 43‘? 9? 342

PHEAC CONSTDERED THE FOLLOWTNG INFORMATION TO ADJUDICATE THE NEED FOR SERVTCES AS PER PH 18?

9.2 [A - N}.

in Terms of Regulation 9(2) (e): The CemmiTTee neTed TheT The eepliceTien weuld premeTe censisTencv ef

heelTh service develeemenr in Terms ef nelienel. lecel end erevinciel elenning. The eeeliceTien wes Thus

considered eesiTivelv in Terms eT This criTerien.

in Terms of ReguieTien 5"[2] (b): The CemmiTTee neTed TheT The eepiicel'ien weuld premeTe equiTehle

dislriburien in priveTe heelTh cere services. The eeeliceiien vves Thus ceesidered pesiTively in Terms eT This

criTerien.

in Terms of Regulation 9(2) {c}: The CemmiTTee neTed TheT The eeeliceTien sveuld premeTe en eeprepriere

mix ef pubiic end priveTe heelTh cere services in The EesTem sub-disirici. The epeliceTien was Thus

censidered eesilivelv in Terms eT This criTerien.

In Terms of Regulation 912) {d}: The rCemmiTTee neTed TheT There is ne knewn spere cepecitv wiThin The

public heelTh secrer. The eepliceTien wes Thus censidered eesiTivelv in Terms e‘i This criTerien.

in Terms of ReguleTien 512} {e}: The CemmiTTee neTed TheT The eppliceTien eremeTes en epTimel mis: eT

level T. 2 end 3 beds. The epplicefien wes Thus censidered eesiTiveiv in Terms eT This criTerien.

In Terms of Reguleiien 9(2) (T): The CemmiTTee neTed TheT The EesTern sue-disTric’r hes e deficiT ea‘ 53

licensed beds end 7’? licensed beds Ter 2022 end 2023, respecTivelv. The eppliceiien wes Thus censidered

pesiiivelv in Terms of This criTerien.

vvsvvs-vesternceeeeevfe
WesTem Ceee Sevez-nmenr HeeITTT end Weliness | Assurence

{Cl
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in terms of Regulation 9(2) {9}: The Committee noted that there are no alternative sources at health care

in the Eastern subndistrict. The application was thus considered positivelv in terms at this criterion.

In terms ot Regulation 9(2) (h): The Committee had no reason to assume that the applicant would not

provide high~aualitv services which are accessible, affordable. costsettective and safe. The application

was Thus considered positivelv in terms at This criterion.

In terms of Regulation 9(2) (i): The Committee is aware that There might be potential disadvantages with

respect to the migration of staff from etristinrg,I public and private health services and for onv affected

communities. There was. however. a neutral consideration in Terms of This criterion. There was a positive

consideration for The creation of access to The needed burns services tar The affected communities.

in terms of Regulation 512) {j}: The Committee noted That the applicant is a micro enterprise. The [0

application was thus considered pasitivelv in Terms of this criterion.

In Terms of Regulation flit) (k): The Committee noted that the applicant does promote training, research

and development. The application was Thus considered pasitivelv in terms of this criterion.

In terms of Regulation 9(2) (t): The Committee had no reason to assume that The application would create

perverse incentives. The application was thus considered positivelv in terms at This criterion.

In terms of Regulation 9(2) {m}: The Committee noted that thev are not aware of anv complaints against

The applicant in the recent past. The application was thus considered positively in terms of This criterion.

in terms of Regulation I9(2) {n}: The Committee noted that the applicant is a new service provider and

would need to have a proven complaints mechanism in place before commissioning. The application

was Thus considered positively in terms of this criterion. 2O

www.westcrncaec-.ac-vea
Western |l’jape Government Health and Wellness | Assurance
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As per Regulutien 10 et PH 18?, us ernendecl, PHEAC made the feilewing recemmendntien te the HUD.

PHEeC recemmends thet the epptécetien ter the ticence ef e new prtvete heelth estebiishment with it) edult

generet beds, 5 peedietric beds, 6 dev beds, 1 edult ICU bed, i peedietric ICU bed, inclusive et i iseietien bed,

2 high cere beds, 2 meter theetres, i emergency unit, 2 resuscitetien reerns end 2 procedure reems

be approved.

Decisien bv the HOD

t heve decided thet the eppiicetien fer the licence ef e new privete heelth esteblishment with it] eduit generel

beds, 5 peedietric beds, 6 dewr beds, 1 edult iCU bed, i peedietric ICU bed, inclusive of i iseletien bed, 2 high
cere beds, 2 mejer theetres, 1 emergency unit, 2 resusciietien reems end 2 precedure reems
be approved. 1 G

Buildings plens fer the eppreved fecilitsr must be submitted end must be in d pesitien te be eppreved within six

[6} menths et the license epprevel.

The deteiled building plens must shew cteeriv the neture end censtructien et the building er buiidirrg er the
extensien er etteretien. es the cese mev be:

- Bed pestilens,

- Cupbeerds end titted structures.

- Eeem nemes,

- Dimensiens end

- Seuere meesurements must be ettechee in the term et e schedule et the pieh.

All plens must be drewn te e scele ef lIiU'U end must be submitted in duplicete. 2‘3
Pleese ensure thet the building plens centempleted ebeve is submitted in the termet es prescribed to the etiice

et Ms K Jecebs, Reern 10-08, tDth fleer, 4 Derp Street, Cepe Tewn end thet the receipt ef such plans ere
ecknewtedged by thet etiice. Preef et delivers,»r et the plens must be submitted en reeuest.

Sincerelyr

Digital Iv signed
- by Driteittt

@(U . Cleete
. Date: 2D22-11.UE

{3523139 +fl2'fl-fl'

DR K CLOETE

HEAD OF DEPARTMENT: WESTERN CAPE HEALTH

DATE: 8 November 2022

h3ir‘f‘rffl.‘:fr’_t}ifr ifiI'ETIST.-'-.C_ii3t3.- EFL???
Western Cepe Gevemmeni Heelth end Wellness | Assuence
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Order dated 3 October 2022 (To be lodged)

See paragraph 14.1 of the Founding Affidavit
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Moxie:

IN THE EQUALITY COURT
[N THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE DIVISION. CAPE TOWN}

CASE NO: ECGBl2021
in the matter between:

DR TGNETHA JAY - First Complainant

DR JAY CDSHETIC (PTY) LTD Second Complainant

and

MEDICLINIC (PTY) LIMITED Respondent

The Complainants were represented by Mr. Reg-Inc De Beer. [0
The Respondent was represented by Adv K Pittay SC and Ada A Brown

The matter was heard by STE‘r’N J in court on 15 September 2d22.
Judgment was handed down electronically by circulation to the representatives of the parties via emaii
on 3 October 2022.

JUDGMENT: 3 OCTOBER 2022

INTRODUCTION

1 . The complainants instituted proceedings against the respondent ‘Mediclinic’, to

be entertained by the Equality' Court in the Cape Town High Court in tones of s 20 of

the Promotion of Equatity and Prevention of Unfair Discrimination Act, 4 of 2000 {the

Equality Act”) read with Regulation 6 (1) thereof. The claims. in the interests of only 2 o

the complainants, is one of unfair discrimination and harassment by Mediclinic of

complainants in terms of the reievant provisions of the Act. Damages are sought and

the oourt is requested to order that a cancelled commercial lease agreement between

the second complainant and the respondent. be reinstated.



THE EQUALITY ACT

2. Equality Courts were created by the Equaiity Act, promulgated as a direct result

of s 9 of the Constitution of the Repubiic of South Africa of 1996, which introduced the

constitutionai right to equality. The Equality Act is a comprehensive South African anti-

discrimination law which dictates " that no person may unfairly discriminate directiy or

indirectiy against anyone on one or more grounds.2 it provides procedures for the

determination of circumstances under which. discrimination is regarded as unfair.

Unfair discrimination is prohibited by the government. private organisations and

indiuiduais.

3. ‘Discrimination’ is defined in s 1 (1) as— 'any actor omission, inciuding a poiicy,

isw, rule, practice, condition or situation which direcity or indirecity-

(a) imposes burdens, ooiigations or disadvantage on; or
(b) withhoids benefit , opportunities or advantages from, any person on one or
more of the prohibited grounds,"

4. ‘(P)rohisitad grounds’ are defined as:

To) race, gender, sex, pregnancy, maritai status, ethnic or sociai origin, coiour,
sexuai orientation, age, disaoiiity, reiigion, conscience, beiiet, cuiture, ianguege
and birth; ...or
(b) any other ground where discrimination based on that other ground-

(iJ causes or perpetuates systemic disadvantage;
(ii) undermines human dignity; or
(iiii) adverseiy afiects the equal enjoyment of a persons rights and
freedoms in a serious manner that is comparaeie to discrimination on a
ground in paragraph (a);’

1 in su bseation 4 thereof
2 in terms of subsection {3} thereof.
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5. The Equality Act establishes the divisions of the High Court and

designated Magistrates‘ courts as ‘Eouaiih/ Courts’ to hear complaints of

discrimination. hate speech and harassment. Section 4 of the Act deals with ‘Guiding

principies’, including the expeditious infon'nai processing of cases, access to justice to

persons in relevant judicial dispute forums. and criteria to facilitate participation in

terms of s 19 of the Act, recognising:

72) (a) The existence of systemic discrimination and inequaiities, particuiariy in
respect of race, gender and disahitih/ in aii spheres of tits as a resuit ofpast and
present unfair discrimination, brought about by coioniaiism, the apartheid
system and patriarchy; and
(h) the need to take measures at aii ieveis to eiiminaie such discrimination and
inequaiities. ’

a. Section 6 is a general prohibition of unfair discrimination; section 3 prohibits
unfair discrimination on the ground of gender. Section 13 addresses the burden of
proof to estaoiish discrimination.

T1) tithe compiainant makes out a pflafiagie case of discrimination-
{a} the respondent must prove, on the facts before the count, that the
discrimination did not take piece as aiieged; or
(b) the respondent must prove that the conduct is not based on one or
more of the prohibited grounds.

(2) tithe discrimination did take piece—
(a) on a ground in paragraph (a) of the definition of'prohibited
grounds', then it is unfair, uniess the respondent proves that the
discrimination is fair;
(b) on a ground in paragraph (b) of the definition of 'prohibited
grounds‘, then it is unfair-
(i) if one or more of the conditions set out in paragraph (b) of the
definition of prohibited grounds' is estehiished;
(it) untess the respondent proves that the discrimination is fair.’
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7. Section 14 deals with the determination of fairness or unfairness; Harassment.rau

is not subject to determination of fairness3: The relevant parts read as toliows:

T2) in determining whether the respondent has proved that the discrimination is
fair, the following must be taken into account:

(a) The context;
(b) the factors referred to in subsection (3);
to) whether the discrimination reasonahty and justifiahiy difl‘erentiates
between persons according to objectiveiy determinabie criteria, intrinsic
to the activity concerned.

(3} The factors referred to in subsection (2) (h) inoiuda:
(a) Whether the discrimination impairs or is iikeiy to impair human dignity;
(b) the impact or iikeiy impact of the discrimination on the complainant;
(o) the position ofthe complainant in society and whether he or she suffers
from patterns of disadvantage or heiongs to a group that suffers from such
patterns of disadvantage;
(d) the nature and extent of the discrimination;
is) whether the discrimination is systemic in nature;
it) whether the discrimination has a iegitimate purpose;
(9) whether there are iess restrictive and less disadvantageous means to
achieve the purpose;
(it) whether and to what extent the respondent has taken such steps as
being reasonable in the circumstances to-(r) address the disadvantage
which arises tirom or is related to one or more of the prohibited grounds;
or (ii) accommodate diversity. '

PROCEDURAL BACKGROUND

3. The compiainants issued the application on 3 September 2021. it was directed

by Ndita J, allocated to hear the matter, that the first directions hearing wouid be heid

on 18 November 2021 at a virtual hearing. At that hearing the court, by agreement

between the parties issued directives that:

5 Sat: 15 of the not.
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8.1 the issues to be determined separately. as points in iirnine. were

whether this court has iurisdiction to determine the matter and whether

Mr Reyna de Beer. 3 non-legal practitioner. should be allowed to

regresent the complainants.

3.2 it was directed that the parties would file a joint minute by 3

December 2021 to regulate proceedings such as the date on which the

proposed preliminary issues would he heard. and when heads of

argument would be filed in this respect.

9. The ex tempera judgment of hidita J. of 22.2.22. indicates that Mr de Beer ('De

Beer’) subsequently sought that all issues be determined at a single hearing. Some

disputes arose. Court recess commenced on 3 December. A further directions

hearing. sought by De Beer during recess. could not be aooomrnodated. De Beer

leveiied accusations of lack of impartiality and bias at the Judge and called on her to

recuse herself. Ndita J quotes extensively.r from email correspondence from De Beer

that demonstrate that he. inappropriately. often incomprehensibly, questioned her

impartiality and requested her to consider either recusing herself orto provide reasons

why she ‘suddeniy had a change of position she regards as being in the interests of

justice.’ De Beer continued to transmit derogatory emails and threatened to report the

Judge to the JSC. He did not persist with a recusal application, but Ndita J.

commenting on his conduct. recused herself from hearing the matter further.

10. In August 2022 i became aware that the matter had been allocated to me while

I was on long leave. The parties were requested to attend to the very voluminous,

disordered. unmanageable file. After the documentation had been couriered to my

office by De Beer. who refused assistance from respondent's attorney, l was advised.
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with reference to correspondence. that the parties had agreed that the preliminary

issues to he considered were those as per the directive of Ndita J, before she recesed

herself. it was agreed thatthe issues to be determined at the preiiminary hearing were

whether (a) this court has iurisdiction to hear the matter; and (b) whether the

compiainants may be represented lav a non-least representative“ Mr Revno de Beer.

THE PARTIES

11. The first complainant is Dr Tonetha Jay (‘Dr Jay“), a (white) female medical

speciaiist. ‘ari internationaiiy aooiaimed surgeon and respected medical practitioner:

the recipient of numerous awards in her fieid of expertise- The second compiainant is

Dr Jay Cosmetic (Pty) Ltd, a duty incorporated private company, the alter ego of Dr

Jay, its soie director. Dr Jay resides and practices her profession as a ‘piastic and

reconstructive’ surgeon in the ‘Cepe Town area"; details of her address or place of

business are absent. She did not attend the preiirninary hearing on 15 September

2022; no confinnatory affidavits were attached to the papers fiied on her behaif.

12. The complainants refer to the address of their representative, De Beer. the

President of the Liberty Fighters Network (‘LFN’), a not for gain voluntary association,

of which she is a member. as the address where she will receive process and

communication of the proceedings. The ‘resio’enriai address’ provided torthe LFN and

De Beer in the Form 2. instituting the application, and a postal address for De Beer.

appears to be near Pretoria. LFN is not a few clinic and ‘oone of its representatives

are legal practitioners’. according to correspondence. De Eeer maintains that they

may not expect payment for their services and rely on voluntary donations.

* Emails dated 5 September 2022 from my! office. 2 September and 25 August 2022. from De Beer and,
important. 24 August 2fl22 from Mr Brantley on behalf of Mediciinic.
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13. The respondent is Mediciinic (Ptv) Ltd. a duty incorporated private healthcare

services group. with its Head Office in South Africa situate at Stelienbosch. The main

issue of the complainants with Mediclinic relates to the cancellation of a Lease

Agreement entered into by complainants with the Mediclinic in Vergelegen, Somerset

West, Western Cape.5 The Lease Agreement provided benefits to Dr Jay. including

consulting rooms, the use of an operating theater. medical facilities of Mediclinic’s

Vergelegen Hospital, as wait as referrals within the nonvork. The Lease Agreement

details internal Rules and stipulates when a breach of the lease may lead to its

cancellation. inter alia the agreement provides that lvlediclinic shall be entitled to

cancel the lease forthwith following unacceptable conduct by the tenant.

14. The crux of the matter appears from the founding affidavit of Dr Jay. who notes

that the application relates to the arbitrary and unilateral immediate termination of the

commercial tease agreement between Mediolinic and the second complainant on 3

June 2021 , by Mediciinic, alleged I}! as a result of mate tide discrimination against them.

without providing reasons. For reasons that do not appearto be Iegallyjustifiable. she

holds that the contract should be interpreted in her favour. She suggests that this

court, with its informal processes, should ailow her to summon witnesses to provide

undescribed documents in support of her application, without explaining why neither

documents nor confirmatory affidavits have been annexed to her papers. 6

THE CLAIMS

15. The compiainantsiDr Jay completed the prescribed FORM 2 in terms of s 20 of

the Equity Act, and regulation 6(1) thereof. The form prescribes that affidavits of other

5 Ti 3 p 49
5 FA par E- and sub paragraphs
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persons in support of the appiioation ‘must he attached.” Dr Jay alleges that Mediciinic

arbitrarily and uniiateraiiy terminated a Lease Agreement as a resuit of its

discrimination against the complainants, resulting in direct and indirect damages to

them. The complainants request that Mediclinic’s conduct be declared as

discriminatory on the prohibited grounds as provided in the Equity Act. Damages of

R 8.1 million is ctaimed and an order that the cancelled lease be reinstated.

JURISDICTION: LEGAL ASPECTS

16. The Equaiitv Act defines the term ‘Equaiiiy Court" as a court contemplated in

section 16, read with section 31 thereof, and includes any reference to ‘court’ . Section

16 provides, inter alia, that:

71} (a) Every Division of the High Court or least seat thereofis an Equality Court
for the area of its jurisdiction? -
‘(5) A presiding officer must perform the functions and duties and exercise
the powers assigned to or conferred on him or her under this (the Equality Act)
or any other law.’

1?. Sections 20 (3) and (4) of the Equality Act provide {in relevant parts) the process

to be followed and that the court seized with the matter shalt decide whether the matter

is to be heard in the Equality Court or whether it should be referred to another

institution. court, or forum which, in the presiding officer's opinion. can deal more

appropriately with the matter in terms oi such alternative forum's powers and functions.

it the presiding officer decides that the matter is to be heard in the Equality Court, the

matter is referred to the clerk of the Equality Court, who shall ensure that a. date for

hearing of the matter is assigned.

18. Equality courts are specialist courts established within existing court structures

and are granted specific jurisdiction to hear complaints grounded in the Equality Act.
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Their jurisdiction is limited to issues where the conduct complained of is founded on

unfair discrimination. in terms of subsection (4}, before deciding to refer a matter, as

contemplated, the presiding officer must take relevant circumstances into account.

including the personal circumstances of the parties. the physicat accessioiiity of any

contemplated alternative forum, the needs and wishes of the parties, the nature of

the intended proceedings and whether the outcome of the proceedings could facilitate

the development of judicial precedent and jurisprudence in this area of the law.

19, Jurisdiction is the competence of a court to hear and determine the issues

heMeen the parties. A court’s jurisdiction to entertain a matter may be limited for a

variety of reasons. in the quoted 30A judgment, Minister of Environmentat An‘atrs s

Toun'srn tr Georges i the court held:

19.1 The jurisdiction and powers that the statute centers on Equatity Courts
is write and, as a resutt, at teast some of the ratio! sought ties sotaty within the
jurisdiction of the Equattty (L‘ourt.a

19.2 The fact that much of the retietsought coutd atso be granted by the High
Court, does not detract from the Eouatity Court 's jurisdiction, nor is it a reason
to deprive the compteinants of the procedurat benefits they hope wttt accrue
from proceeding in the Equatity Court9

19.3 Some of the retiet sought coutd he acttudicated flit]: by the High Court —
for instance, ciaims based on constitutions-ii provisions other than equatinl.
This, however does not entait that the Equattty Court cannot first (or
concurrentty) actiudicate upon ctairns that are property before it.1E3

i 200? is] an 52 {Stat
3 At par 12.
9 At par 12.
“‘0 At par 13.
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20. In the oft-quoted, correctly articuiated by respondent’s representative, Marlene

& Associates {Phi} Ltd v Bessemenr ofRoads #3: Transoort, EC {No 2} ii the court held

that:

20.1 it is abundantly oiear that the Equality Court was estatiiished in
order to provide easy access to justice and to enable even the most
disadvantaged individuals or communities to walk off the street, as it were,
into the portals of the Equality Court to seek speedy redress against unfair
discrimination, through less formal 1:.‘rrooedures.’E2

20.2 As regards some features of the Equality Court:

157} The Equality Court is a soeciai animai. in modern ianguage
one ceuid describe it as ‘a special-purpose vehicie’. it was
cieariy designed and structured to ensure speedy access to
judiciei redress by oersons compieining of unfair discrimination...’

20.3 it is a fact that, apart from the provisions of the Equality Act, High

Courts and Magistrates Courts continue. daily, to uphold the fundamental

values of our Constitution within the parameters of their powers. The

Equality Court is a helpfui added tool to promote transformation in the

realisation of our best aspirations. it is e seoarate and distinct court with

sewers specified in its emoowertnostatute.“

20.4 The issue for determination in the matter is whether the complaint

before the court falls within the purview of the Equalityr Act. Then the court

must consider the powers and iunctions of the Equality Court. A result that

11 2009 {5} SA 589 {SEA}
1? At per 53.
13 At par 62.
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an order by the Equality Court might have the same effect as an order of a

High Court on review, is merely coincidentai.”

20.5 Labels (to typify or categorise proceedings) are less important

than substance. Oniv comoiaints or 'causas of action' provided for bv the

Equality Act. are susceptibte to adiudication bv the Eouatit»r Court: that is

the court set up for a particular purpose. Other causes of action are

accommodated in other appropriate courts. The Equality Court was

especially set up to deal with unfair discrimination and the issues provided

for by as 10 - 12 of the Equality inlet!E5

SUBSTANCE - THE EQUALITY GOURT'S JURISDICTIGN

21. The complainants argue that the allegation by respondent that they breached

the commercial Lease Agreement, and its allegedly unlawful termination, ‘was the

direct result ofdiscrimination on one or more of the prohibited grounds!1e They claim

that Mediclinio, through its representatives mentioned in the founding affidavit, and

others in its employ. as a group or individually, discriminated against them and are

‘infiinging on their rights to equation”? 1 have referred to the definition of ‘discrimination’

in the Equality Act: any act or omission, policy. practice, or situation which directly or

indirectiy— imposes burdens, obligations or disadvantages on, or withholds benefits,

opportunities or advantages from, any person on one or more of the prohibited

it At par 'i't.
‘5 At par 7’2.
1‘5 Complainants‘ Heads of Argument, par 4.2.2.
1? Par 5.2 Fin n 11.
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grounds. ‘[E]quafity’ includes the fuii and equal enjoyment of rights and freedoms as

contemplated in the Constitution; de jars and de facto eouaiity.

22. As addressed in Mediclinic's answering affidavit, in order for the compiainants

to engage the jurisdiction of this court. a case of unfair discrimination, or harassment

must be demonstrated. Mediciinic’ maintains and argues that no factual basis for a

claim of unfair discrimination has been demonstrated. it maintains that the

complainants misunderstand the stance of Mediclinic in respect of jurisdiction;

Mediclinic does not argue that the jurisdiction of this court is ousted because the claim

is one of breach or unlawful termination of a contract; Mediclinic submits that it has not

been demonstrated 'at aif’ that the claim of breach of contract or unlawful termination

of contract, has been founded on unfair discrimination. of any description.

23. Mediciinic argues that when regard is had to the assertions of the complainants

in the founding affidavit, none of the allegations (or grounds} withstands scrutiny:

23.1 in the founding affidavit certain representatives of Mediclinic are

highlighted,” not necessarily for any intelligible reason. Dr Jay emphasized that

five individuals are white males and one a white femalefii" She annexed large

black and white photographs of various peopie, alleging that ‘euen' the Executive

Management of the respondent is gender biased. as eight of the ten executives

are mate, one of colour. and two females, of whom one is of colour. The

relevance of the ailegatiens in these paragraphs escape me; the involvement, in

13 FA p 10 par 5.2
‘9 FA p 16, par 5.3.
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Dr Jay’s complaint. of ail the highlighted individuais, has not been demonstrated;

the allegations and photographs are mainly irrelevant and inappropriate.

23.2 The relevance of the atiegations rotated to the compiainants’ cause of

action, was not established. Mediciinic points out in much detait that generally it

does not employ medical practitioners, who practice independently for their own

account, following rulings of the HPCSA. These practitioners have access

privileges to Mediclinic's hospitals where they use the faciiities. The hospital

employs administrative, technical and nursing staff, who interact with and assist

the medical practitioners.

23.3 The medical practitioners are expected to conduct themselves [0

professionatiy. Co-operation and good relationships between hospital staff and

the independent professionals are essential for patients and employees, male or

female. The disparaging allegations of complainants fail to have regard to

Mediclinic‘s alieged commitment to diversity and inolusivity, as a basic tenet of

its ethos, it being" a Level 4 B-BBEE empioyer, who has improved its points every

year since 2(11? and has pm a range of measures in place to increase its race

and gender representatives”

23.4 As noted, complainants maintain that Mediciinic‘s termination of its

Lease Agreement is the result of unfair discrimination,21 based on a range of

listed giro-Mhols?2 Mediclinic argues, persuasively, that no factual basis of 20

whatsoever nature is provided in reapect of this claim, The complainants

2” AA, p 134. par 13 and 14.
2‘ FA, p ‘it, parfit
22 FA, [3 12, par 6.3.
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maintain that the Equality Court is the 'more preferred court in the event that ‘the

relevant source documents’ shoutd be declared unconstitutional. leading to

discrimination, and that in any event the quantum of the damages claim against

the respondent faiis outside the jurisdiction of the Magistrate‘s Court?3 Mediciinic

pointed out that in the relief sought by the complainants they do not seek an

order that the source documents {presumably the Lease Agreement) be declared

unconstitutional on the basis of discrimination: the relief sought appears to be

based on allegations that the ggmggt of Mediotinic was discriminatoe“

23.5 To the extent that it was submitted that the claim is founded on the

Consumer Protection Act, or that Mediciinic made unilateral changes to the

Lease Agreement in respect of service delivery and the issue of notices in the

event of a purported breach.25 these points were not elaborated on or pursued in

the founding affidavit or in argument, lack merit and do not appearto be relevant.

23.6 Dr Jay maintains that her track record will show that she resoects her

colleagues and that she is known as a likable person, strict with medical ethics

and inocedia‘es.25 In reply to these comments Mediciinic‘s representative. Mr

Marquin Crotz, ('Crotz’) the general manager of Mediciinic Vergelegen, states

that Dr Jay has a track record at the hospital of ‘profound disrespect for

colleagues and staff. ‘mired by dishonesty.’

23.? Dr Jay concedes in her affidavits that she questioned measures

implemented by the Government in respect of covro-te. after the declaration of

13 FA. p 12. par 6.5.
3‘ Form 2. o 5 per {1} under 'Relief sought'.
25 FA. :3 13, par 6.3.
'35 FA e 14 per 11
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' the National State of Disaster in March 2020, admitting that she is ‘ontspoiren‘

professionally and ethicaliy. She believes that most of her celieagoes were either

seered or disinterested to express views. However, as a result of her open debate

she has received 'a tot of animosity fi'orn some other feiiow ooiieagues’fii

mentioning a male doctor, ailegediy in a romantic reiationship with a female

doctor, who took his side. The motive for, and relevance of these relationship

details, and how this relates to discrimination, escapes logic. The factuai basis

for allegations allegedly constituting discrimination, was addressed on behalf of

the respondent:

23.7.1 Firstly, there was the issue of a disagreement in respect of meagre

m, which Dr Jay concedes are common and often easily resolved, which

gave rise to treatment that she maintains was shameful as 'fWG rnaie

doctor's formfec’] an aiiiance to boidiv argue with a singie femaie', which Dr

Jay ‘experienced as a degrading and humiliating event. ’23 I agree that the

conduct of the two doctors, as alleged, does not constitute a basis on which

to impugn the conduct of Mediclinic. Mediciinic asserts29 that the aggressor

in the debate was not either of the doctors, but Dr Jay herself; it is pointed

out that the fact that some doctors made common cause in an argument

against a female doctor, cannot no se lead to a conclusion of discrimination.

Dr Hobbs, one of the doctors, is a woman; the respondent's argument that

there is no evidence that this confrontation was motivated or tainted by

gender discrimination, was persuasive.

23' FA, [1) 14, par 7.3.
28 Fe, p 15, par 7.4.
it an, a 1m, par 92.

20

57



58
16

23-7.2 Secondly, allegations of incorrect billing were addressed on

behalf of Mediciiniof“ with reference to source emails.“ it was contended

that the emails reflect a reasonable approach by Mediclinic in the face of

intemperate accusations of lies and victimisation by Dr Jay. As argued. i

agree that these emails do not demonstrate a basis for discrimination

against Dr Jay by Mediotinlofi?

23.7.3 Thirdly, Dr Jay raised that a female nurse was treated

disgracefuiig and was targeted by a male doctor. using foul language in the

presence of others.33 Dr Jay reported the alleged ‘vfctfmfsation of women’

incident to Crotz (including other staff members) by email, complaining to

about the treatment of women at the hospital. an issue she said she had

raised previously. as did her ‘legal loam: ostensibly referring to De Beer

and LFN. I do not see how the unfortunate incident in March 2021, has any

bearing on Dr Jay’s cause of action in this matter. The incident was

comprehensively addressed by Mediolinio“ (and the nurse in question) and

culminated in an apology from the offending doctor. an acceptance by the

nurse of the apology. and a statement by her that she did not feel ‘vfctfmised

or threatened’.35

2:314 Fourthly, Err Jayr complained that she was receiving ‘fess referrals’

from within Mediclinic‘s ‘cfrole, to inter aria, treat born victims“ Mediciinio 2 o

3” FA, p 18. Far HO. and "3.11
31 FA from page 72;” s
32 M. p 1?2, par 96.
33 FA. p 19. par ?.12 and TJ I" p 31
3“ See. inter alia, email I] s, p 82
35 AA. p 1?2. per 99 and MC 26 p 24?.
33 FA, :1 19, per 114.
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comprehensively addressed this complaint. as explained to Dr Jay;

Mediclinic’s nursing staff are ailegedly not qualified to deal with burn victims

as the hospital is not geared for their needs: Mediclinic faced litigation

where it was alleged that the patients should have been referred to

hospitals with burn units and nurses trained in the specifics of dealing with

burn victims. Mediclinic demonstrated that its approach in respect of burn

victims had nothing to do with Dr Jay. The hospital could not meet the

demands of the particular patient. There does not appear to be anything

sinister about the situation, which reflects a rational approach from

Mediclinic.3i'Despite a reasonable explanation. {Jr Jay. referring to her

excellent credentials and suggesting a 'compromise.’ threatened to address

the matter with her ‘iegai' team’and to ‘revert to higher powers. ’The email,

referring to hearsay evidence. copied in De Beer- 33

23.15 mm, Dr Jay concluded. from several incidents during February

2021. that Mediciinic. through its management and staff ‘systematicatiy

started to discriminate against her by preventing her from enjoying certain

privileges that, as a tenant at the hospital. she was entitled to.“ She does

not identify what privileges these were or which of those privileges

Mediclinic was denying herfthem. or the basis on which discrimination is

alleged in this instance. Mediclinic denied the allegation, submitting that Dr

Jay was not treated differently to other practitioners at the hospital.

20
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24. On the basis of. inter aria. the mentioned complaints (none of which

demonstrates a case of unfair discrimination). Dr Jay ciaims that Mediciinic was ‘so

deeperate to conetructiveiy force her to give up her iease’ as a result of its

discrimination. that it created ridicuious rules and practices via its management.

unilateraiiy. without her input. as the person directiy affected by the poiicies. (Dr Jay

had complained of actuai termination of her lease. not constructive termination. The

rules and practices referred to. were not identified; no discriminatory rules or practices

are obvious.) She explained a garbled conspiracytheory by pointing out that Mediciinic

is in a better financial position to afford prejudicing itself in order to ‘o‘irectiy

discriminate against her and to ‘constrnctiveiy’ compel her to terminate her tease. 4"

25. Mediciinic denied the allegations and invited Dr Jay to identify what she was

referring to. It was pointed out and demonstrated. that Cmtz tried to resolve issues

with Dr Jay. maintaining that termination of their reiationship was a last resort. He

pointed out that many female professionals of different ethnic origins and beliefs. wed-t

together ‘hsppiiy at Mediclinic. He maintains there was no intention or reason to

discriminate against Dr Jay; any discrimination was denied; it was alleged that Dr Jay

clashed with management. staff. fellow professionals. and people who did not share

her (COVID) beliefs. where she was invariably the aggressor.41

26. On behaif of complainants it was emphasised in Heads of Argument and during

argument. that they had made out a prima facie case for the relief sought. It bears

mention that complainants’ representative, De Beer. who has no legs! qualifications.

could not articulate the meaning of prime facie proof. {Loosely explained. prima facie

4'“ FA. p 21']. par ME.
‘1 as p 1?5 per 1B2
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evidence is evidence that is sufficient to establish a fact or a presumption of the truth

of a fact. unless there is contradictonif evidence.) it is the case on behalf of Mediclinic

that Dr Jay has failed to meet the threshold for a claim of unfair discrimination and that

no prints facie case has been established in her favour. When addressing the

jurisdiction of this court, it was argued on behalf of Mediclinic that:

26.1 it is hits- that the complainants must rnake out a prima facie case

of discrimination: i have dealt with the term ‘discrimination’. as defined. and

that it refers to conduct or a policy which directly or indirectly imposes

burdens. obligations or disadvantages on; or withholds benefits,

opportunities or advantages from, a person on one or more of the prohibited

grounds.

26.2 I agree with Medlelinic’s argument that the founding affidavit does

not disclose any conduct falling within the definition of 'dismimination'.

27. I was referred to MEG for Education. KEN v Piiiav. ‘3 The matter related to

alleged discrimination on the ground of religious andior cultural practice and fairness.

The Constitutional Court considered the correct approach to ‘discrimination‘ under the

Equality Act, commenting that unfair discrimination. by the State and private parties,

including on the grounds of religion and culture, is specifically prohibited by so 9(3)

and (4) of the Constitution. The court noted:

'the Equaiiiy Act is the legisiation contempiated in s 9(4) and gives further
content to the prohibition on unfair discrimination.” Section 6 of the Ecuaiin/

_ "\- .______u.u_n.

‘2 2003411} SA 4% {CC}, par 39.
*3 See the long titte at the Eausiitv Act which reads:

“To give efl'ect to section 9 read 1with item 23(1) of Schedule 6 to the Constitution of the
Republic of South Africa, £9915, so as to prevent and prohibit unfair discrimination and
harassment; to promote aqua]i and eliminate unfair discrimination; to prevent and prohibit

81
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Act reiterates the Constitution '3 prohibition of unfair discrimination by both the
State and private parties on the same grounds inciuding, of course, reiigion and
cutture. ”4

The court commented, with reference to authorities, on two preliminary issues

relating to the nature of discrimination under the Act, namely:

29.

‘The first is that ctainis brought under the Equeiity Act must be considered within
the tour corners of that Act. This Court has held in the context of both
administrative and tensor taw that a litigant cannot circumvent tegisieticn
enacted to give effect to a constitutions! right by attempting to reiy directty on
the constitutions: right. To do so nouio’ be to “fat! to recognise the important
task conferred upon the tegisiature by the Constitution to respect, protect,
promote and fuifit the rights in the Bit! ofRights. "' The same principie applies to
the Equaiity Act. Absent a direct chaiienge to the Act, courts must assume that
the Equaiity Act is consistent with the Constitution and ctaims must be decided
within its margins. ’

Mediclinic argues, accordingiy, that claims brought under the Equality Act

should he considered within the four corners of the Act. A litigant cannot circumvent

iegislation enacted to give effect to a constitutional right, by attempting to reiy directly

on the constitutional right.“ The question of whether a comparator is required for a

claim under the Equality Act was left coon.415 It was held by Langa CJ, that in order to

establish discrimination (in that case), the complainant had to show that the

hate- speech; and ‘0 Prat-tide for matters connected herewith"

‘4 Section 5 reads: ”Neither the State nor any person may unfairly discriminate against any person.” The
"prohibited Emu "d5" on which discrimination is barred, are defined in section 1 which repeats the list in section
Eta} of the Constitution-
45 At par do of the judgment.
“‘5’ At par 44.
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respondent “in some way interterett’ with the complainant's participation in or practice

or expression of her religion or culture.“

30. The respondent’s representative argued. persuasively, that the complainants

have not met the threshold for discrimination in terms of the Equaiitv Act. Sitnoie and

Another v Sithoie and Another “was quoted, where the CC held:

‘(19} The idea of difierentiation ties at the heart of equaiity jurisprudence in
generat. Equatinr jurisprudence dents with differentiation in two ways:
differentiation which does not involve unfair discrimination. and another which
does. The principie of equaiity does not require evenrone to be treated the
same, but simpiy that peopte in the same position snoutct be treated the same.
However; the government may ctassifi/ peopte and treat them differentiy for a
variety of iegitimate reasons. For, '[ijt is impossiote to [reguiate the affairs of
inhabitants] without differentiation and without ciassitications which treatpeople
differenthr and which impact on peopie difi'erentiv'. Mare differentiation writ be
valid as long as it does not deny squat protection or benefit of the iaw. or does
not amount to unequat treatment under the iaw in vioiation of s 9(1) of the
Constitution. ’

31. Harksen v Lane NO and Othersfga judgment by Goidstone J, was referred to

on behalf of Mediclinic and a helpful summary was provided. The Court held that

where the equality clause is invoked on the ground that law or conduct differentiates

between people or categories of people in a manner that amounts to 5mm

treatment or unfair discrimination. the enquiry proceeds in stages. to assess: 5"

4" A! per 46.
it 2o21 {5} an an {or}
”'5 1993 {1} SA SUD {CC}
5“ See also Sithole. par 20.
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31.1 Whether the provision differentiates between panels or cateoories of

people. if so. whether the differentiation bears a rational connection to a

legitimate government purpose. if it does not, there is a violation of 5 3(1). If it

does bear a rational connection. it might nevertheless amount to discrimination.

31.2 Whether the differentiation amounts to unfair discrimination. requires the

following analysis:

31.2.1 Does the differentiation amount to discrimination? If it is on a

specified ground. discrimination will have been established;

31.2.2 if the differentiation amounts to 'dfscrfmination'. the question is.

does it amount to “entail“ discrimination? If it has been found to have

been on a specified ground. then unfaimess wilt be presumed.

31.2.3 if. at the end of this stage of the enquiry. the differentiation is

found not to be unfair. then there wiii be no violation of s 8(2).

31.2.4 if the discrimination is found to be unfair. a determination will

be made as to whether the provision can be justified underthe limitations

clause (s 33 of the Interim Constitution. now a 36 of the Constitution}.

32. It is the argument of respondent that in this matter no differentiation by

Mediclinic towards the complainants has been shown of whatsoever nature and that

accordingly not even the first threshold under the Equality Act has been met. It is

submitted that this oourt does not have the jurisdiction to determine this matter and

that accordingly. the appiication cannot be entertained and fails to be dismissed.

it)
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GRGUHBS FGR JURiSDiCYIflN UP THE EQUALIW SEW???

33. The complainants maintain that this Equality Court has the required iurisdietion

to entertain the matter based en several greunds. The resbendent disagrees and

argues that the prepesed greunds de net withstand scrutiny. The issue requires a

careful analysis at the facts and an equally carful application of those facts to the law.

33.1 Cemplainants maintain that the aileged breach of contract. er unlawful

termination of the lease by Medielinie, was the direct result at discriminatien

en one er more of the prohibited grounds. as described under the definitions

of the Equality that.51 Medielinic points out that the Constitutional Ceurt has

emphasised that the substance of a claim is relevant for consideration in

matters of this nature. it argues that if the substanee efthis claim is examined,

the complainants have not established any basis for a claim of unfair

discrimination.

33.2 Complainants argue that the Equality Act supersedes any other law.

which is trite.52 It is clear. however, that as regards the aspect of jurisdiction.

there is no conflict with any other set or law. Mediclinio argues that under the

Equality Act no claim has been established to invoke the jurisdiction of this

court. sitting as an Equality Court.

33.3 Complainants maintain that they are part of a group who does net

support the pro-COVID-ta narrative. They argue that they have been treated

differently from the group of individuals who follow the SQUID-19 narrative and

5“ Complainants’ Hoe, par 4.2.2.
53 Complainants Hue. par 4.2.3.

10

20

65



24

that they are accordingly part of an identifiable group ’. 53 They maintain that

Mediciinic specifically confirmed that it wanted Dr Jay to align herself with

Mediclinic's beliefs, alternativeiy she had to find another place to worltz.5i

33.4 Respondent maintained that the compiainants misunderstand

Medicllnic’s position and referred, in the answering affidavit of Crete, to an

incident between Drs Jay and Hobbs: Dr Jay was outspoken about her anti-

Covid, anti-vaccination views, also on social media, where she claimed,

allegedly falsely, to have worked in Covid wards. The hospital and some doctors

were concerned. Dr Hobbs was requested to talk to Dr Jay. During the

discussion Dr Jay elaborated on her contrarian views related to CDVID

vaccines, labelling these as the 'Marir of the Beast’. Dr Hobbs told Dr Jay that

although she was entitled to her opinion and freedom of speech, she had an

ethical obtigation to only share responsible public health messages. Dr Hobbs

expressed concern that Dr Jay was isolating herself from the medical

community, as her views were not aligned to the beliefs and value system of

the hospital. She suggested it may be better it Dr Jay found somewhere else to

work.

33.5 Dr Jay commented (ostensibly falsely] on the discussion in an email of

6 February 2021 , to Crotzfthe hospital, advising that she had. referred the matter

to her ‘tewyeffifi De Beer. According to Crotz, Dr Hobbs, who filed a

confirmatory affidavit, responded that she did NOT telt Dr Jayr to take the

vaccine, as she alleged. Dr Jay disputes the contents of this paragraph,

[O
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maintaining that the version of Mediciinic is the final naii in the coffin’ of the

opposition.56

33.6 I refer to allegations in this regard from respondent’s affidavits:

33.6.1 Despite worldwide views on the seriousness of the CONGO-19

pandemic; the declaration of a National State of Disaster, repeatedly

extended. and the Regulations issued to combat the spread of COVID-

19,. where non-compliance with certain regulations was a punishable

offence. Dr Jay insisted on actively propounding views contrary to the

oenerallv accepted international standard of response to the pandemic.

Mediclinic explained that it was difficult for the hospital to accommodate

a prominent professional at its hospital publicly propounding beliefs

reoardinc Covid-‘ie and the vaccines. inimical to ore-scribed practices

and protocols. Mediclinic encouraged persons working in its hospitals to

be vaccinated. but, this was not mandatoryr when the lease agreement

was terminated. As argued, it does not appear that Dr Jav's resistance

to vaccination slaved anv rate in the termination of the lease

agreement.“

33.6.2 I have explained what transpired during the discussion between

Drs Hobbs and Jay, that Dr Hobbs was concerned about Dr Jaye

expressed contrarian views and suggested that it may be better for Dr

Jay.r to find somewhere else to work. Dr Hobbs maintains that she did not

address Dr Jay‘s anti- vaccine stance per as.” Dr Jay alleged that she

2C)
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was asked to leave. as she'was not taking the vaccine; she threatened

Mediciinic with her 'tawyer’ and cancelled a meeting?” Mediclinic

emphasised that no one was forced to take the vaccine.“

33.? Egu_rthlg,g, Dr Jay contends that Mediclinio committed an act of gender

discrimination against her.‘51 in support of a factual basis for this contention the

complainants refer to various allegations in the founding aifidatrit.62 These

meritless allegations have been addressed. Respondent submitted and

' demonstrated that there is no factual basis for a claim of gender discrimination.

33.3 Fifihly. the complainants rely on a oiaim of harassment. 53 on the basis

that ‘as a result of being a woman and part of the group of peopie who betieis

(sic) difierentiy about cows-is than the genera! narrative, had been harassed

by the Respondent via its representatives and influencing other coiieagues and

stafi'to the same'fi‘t‘i'o this inarticulate narrative. respondent argued and showed

that there was no factual basis for the allegations.

33.9 Finally. the compiainants (inappropriately) refer to the burden of prootF‘5

As argued, the burden of proof has no bearing on the question of this court’s

jurisdiction.

5'3 as. p 148. per 29.8.
5” an. p143. par29.9.
5‘ Complainants Hen. par 4.3.
52 Complainants Hort. FN 16.
53 Complainants’ Hon. par-1.6.
5‘ {Dom piainants' Hon, par 4.6.2.
55 Complainants Hon. par 4.7.
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REPRESENTATION BY A NON-LEGAL PRACTITIONER '

34. An agreed point in iimine for consideration by this court was whether De Beer,

neither attorney nor advocate, was suitable to represent the complainants in this

matter. Regulation 10(9) of the Equality Court Regulations reads:

‘(9)(a) Any party to the proceedings may, during the proceedings in
court, he represented by an attorney or advocate or any person ofhis or
new.

(is) The presiding officer must, ifa party is represented by a personm
than an attorney or advocate and if the presiding officer is of the Opinion
that such person is not a suitable person to represent the parole inform
the party accordingly.’

35. i am not aware of judgments dealing with the scope and aim of this Reputation.

The informal nature of proceedings in Equality Courts. and the fact that some NGO‘s

andior Human Rights Organisations may be willing to assist complainants in prosecuting

claims in the Equality Court, without expecting remuneration, make the Equality Courts

a viable forum within which an unrepresented complainant may seek relief. i am not

aware of required qualifications for a representative in the setting of the Equality

Court. Any representative in the court should comply with acceptable standards,

aware that inappropriate conduct may not be to the advantage of clients.

36. De Beer has been representing the applicants in this matter since before their

claims were lodged. He is the President of the Liberty Fighters Network, a not for gain

organisation based in the area of Pretoria. He has no legal qualifications. I am aware

that he is, as to be expected, at a disadvantage in these proceedings as his opposition

are experienced advocates. assisted by Cape Town attorneys. The complainants, who

are based in Cape Town, chose to have him represent them. Respondent did not take

issue with De Beer representing the compiainants, although it was agreed that the

aspect would be determined during the in iimine proceedings. In the circumstances 1

69
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feel comeelled to address this issue. considering the pattern of the conduct of De'Beer.

which i believe impacts on his suitalzlilitvr to represent the complainants.

3?. lvluch has been said lately about the importance of protecting the dignity of

courts. thejudiciary and legal representatives. Discourteous. offensive language and

conduct by legal representatives (and litigants) will not be tolerated. Legal practitioners

have a duty to conduct themselves with the highest degree of integrity. to maintain the

decorum and dignity of the court. The Legal Practice Gouncil (‘LPC’). the statutory

body established in terms of the Legal Practice not.66 and its Provincial Councils.

exercise jurisdiction ever and regulate the affairs of admitted and candidate legal

practitioners. It aims to ensure that lawyers provide excellent tegal services to the

community in an ethical, professional. honourable and competent manner.

38. Legal (which should include non—legal. where applicable) representatives have

duties to clients and to the judiciary to ensure the efficient and fair administration of

justice. The LPG protects the interests of the public in its dealings with legal

practitioners; its norms and standards relating to the professional conduct of legal

practitioners, aim to ensure their accountability. The LPG may refer a lawyer’s conduct

to the court, when he acts unpmfessionallv; the court will determine how to deal with

a lawyer if the professions standards are violated. Outrageous behaviour, as

experienced from De Beer in his conduct of litigation. is indicative of a lack. of respect

for the courts. undermines the legal system, the effective functioning of the court and

the administration of justice. The conduct of De Beer did not assist the claimants; his

unjustified behaviour resulted in the recusal of a senior Judge. This caused a delay in

the finalisation of the matter. Unnecessary costs were incurred; deserving litigants

EEACT 23 of 2014
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were not able to access the court while it was seized with an attack on a Judge’s

impartiality.

39. Representation fulfils an important role. A suitable representative appreciates

relevant legal issues and disputes and conveys such issues to hisiher client. Such a

representative is aware of hisiher duty to respectfully assist the court. Admitted legal

representatives are bound by a Code of Conduct, rules and directives of the court and

directives issued through judgments of the court. They are aware of what is required

when drafting correspondence, affidavits and heads of argument. The}.r know that if

they exceed their ethical duties. their conduct may he reported to relevant authorities,

who may consider appropriate ways of censure. The public and litigants rely on the

courts for protection. to censure legal. which should include non—legal, representatives

in appropriate circumstances, in the interests of iustice.

40. in deciding on the suitability of a representative in the milieu of the Equality

Court, where more informal procedures are allowed. this court cannot ignore the

observations of the Judge who was compelled to recuse herself from the matter

following the inappropriate conduct of De Beer, considered with the SCA’s comments

related to De Beer in Minister of Cooperative Governance and Traditional Affairs v De

Beer and Another: 5? in the said SCA judgment De Beer. an anti-Covid activist.

complained that Covid—1 9 regulations were overhroad, without. according to the court.

having the required expertise in the matter and without providing a factual foundation

for his conclusion. A generalised six-page invective was filed against the

Govemment's CDVID-‘lg response, that allegedly defied a concise summary.“

it [2021] 3 All SA 723 {scar {1 lulv 2:321]

iiii-itpar1-li.
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41. in this court De Beer ieveiied derogatory accusations of tack of impartiality and

bias against the presiding judge at a directions hearing, calling on her to recuse

herself, as apparent from correspondence, at times bordering on the unintelligible,

referred to extensiveiy by the Judge in her ex tempera judgment. She commented

that De Beers correspondence was indicative of a condescending. patronising.

contemptuous, gratuitous, disrespectful and undermining nature, tainting the

proceedings. She recused herself from further hearings. Nothing on the

documentation before me justified the adverse comments of De Beer.

42. De Beer misrepresented facts, disingenuously, in his argument in the matter

before this court, when he denied that he had requested Ndita J to recuse herself; he

was referred to the retevant passages in his correspondence. He also tried to

chalienge the basis of the matter to he heard before this court, and again had to be

referred to correspondence. De Beer has even, inter aiia, unjustifian challenged the

impartiality of the oourt's Chief Registrar, Ms Davids.

43. in the judgment of the 8045.59 referred to, concerns were raised with passages

in the founding affidavit; it was found that De Beer (the respondent in that matter) was

not a qualified virologist, pathologist, immunotogist, medical doctor, or any kind of

scientist, nor expert, that would aiiow him to analyse the many reports to which he

referred. De Beer had noted that his field of expertise relates to conflict between

landlords and tenants. None of the reports referenced by him were confirmed by

quaiified individuals; their authenticity and reliability were not provenfi’As in the matter

l—l'l'l-l-II--' V'"""' I

59 Minister oi coopergtigefiggegtonce and Troditionoi Affairs V De Beer and Another

“1 Atpar15.
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before me, the underlying theme of the founding affidavit was De Beer‘s pre-

occupation with COVlD-te deriit-iiisrnf1

44. The SBA referred to communications from De Beer and the LFN as ‘crude,

gratuitously inserting, clearer contemptuous and intended to denigrate this court.‘ it

was noted that the Constitutionai Court has warned that unjustifiable, defamatory and

scurrilous utterances against judicial officers will not be tolerated. The court hetd that:

‘. ..there seems to us to be no alternative but to refer this Judgment to the

Nations! Director of Pubiic Prosecutions (the NDPP) for her attention. in doing
so we are mindfui that Mrde Beer is a isyperson. However: even for a igyperson
the statements are beyond. the pets and there is no excuse for his conduct or
that of the LFN.‘ (The Registrar was directed to take steps to ensure that the

judgment was brought to the attention of the l‘tlIiF’F’.)‘"’2

45. De Beer informed this court, smugly, that nothing. came of this referral. He

appears to believe that since he has never been found guilty of contempt of court, his

previous (or any) conduct is unassailabte. in argument he commented that he is hated

by the legat fraternity and an enemy of the judiciary. it woutd be an unfortunate

oversight if he continues to believe that he is not accountable for his conduct, no matter

how unsuitabie or inappropriate, by relying on the infonnaiity of proceedings.

46. De Beer advised the court of instances where heiLFN has Said complaints or

became a respondent. He has challenged the SCA judgment that I have referred to.

At my request documents were emailed to my Registrar, inciuding an order from the

Constitutional Court, where De Beer's application for issue to appeal was refused.”

it At par 15.
3'3 At per 119.
’3 Case CCT i321 De Beer and LPN u Minister at Cooperative Governance and Troditionoi Aiigiig
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He has laid a complaint with the 'African Commission on Human and Peopie’s Rights...

based in Banjui. The Gambia’ (fiCHPRY. He maintains that he represents ‘President

Zuma’in litigation. The judgment of Ndita J. referred to. fonns part of this challenge ‘in

so far the prejudice that both President Zuma and writer heas suitered at the hands of

judicial bias and toes of independence of both the 36A and Constitutionat Court. ’9'4 De

Beer referred to other matters, including Constitutional Court matters, where he is

involved. details of which are not relevant.

4?. Finally, l reterto correspondence from De Beer on 16 August 2022. in preparation

of this hearing. Following an email from Mr Brantley ('Bromley') attorney for

respondents. addressing procedural aspects. [is Beer responded, using intemperate

ianguage. attacking Bromley, commenting: 'Justice Ndita (will be) deait with by the

Judiciai Service Commission.‘ To Bromley's complaint about the unjustified attack on

him. De Beer responded:

'Cleariy the" parties are in disagreement about the true facts... Unfortunately,
Justice Ndita iaiied in her duties as a judge and has {sit the parties wondering
why an Equality Act matter had been hovering in this court for 1‘! months
without any progress whatsoever.’

48. My Registrar advised the parties that the court file was in unmanageable

disarray and required attention. it was noted that Derogatory oommenis about any

Judge are not appropriate and wit! not be toiereted.’ De Beer responded,

correspondence that speaks for itself:

‘Firstiy, the content of the court tits is in dispute and Justice Ndita is to blame
for that. Ndita J was actuaiiy wasting everyone’s time and it seemed as if she

M Email to the Registrar of Steyn l on 19 September an: at infill).
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had no irnowiedge of how an Euuaiity Court operates. it the Oh‘ice of the Chief

Justice had taken more care to advance the estabiishrnent of proper Eeuaiity

Courts seated at High Courts, Justice Ndita would never have found writer to
be a threat to her knowieo‘ge and recused herseit. it you. or any other, has a
probiern with the way writer speaks the truth about a judge not competent to
serve the peopie, piease be weicorne to take any recourse you desire to bring
writer to book for expressing his honest opinion. Judges are no gods and are
servants of the peopie. You are most weisorne to share this emaii with Justice
Ndita ityou so desire and maybe she is more successtut to prosecute writer for
contempt of court than the captured Supreme Court ofAppeal is. That way she i 0

can aiso become a topic in aii our seized matters before the Artisan
Commission concerning judiciai irregutarities.’

COSTS

49. The principtes pertaining to costs in constitutional matters were set out by the

Constitutional Court in Biowatch Trust v Resistrar. Genetic Resources. and Others i5

where the following was noted:

'[24] .- .the generai approach of this court to costs in iitioation beseech
private parties and the State, is not unquatified. itan appiication is fi‘ivoious
or vexetious. or in any other wav manifesttvw inappropriate. the appiicant
shouto‘ not expect that the worthiness of its cause wit! immunise it against 2 0
an adverse costs award...’

[25] Merety iabeiiing the iitigation as constitutionai and dragging in
specious references to sections of the Constitution wouid, of course. not be
enough in itseit to invoke the general rate as referred to in Attordabie
Medicines. The issues must be oenuine and substantive. and trq raise
constitutions! considerations retevant to the adiudication. The converse is
aiso true, nameiy, that when departing trons the genera! rute a court shouid
set out reasons that are carefuiiy articuieted and convincing. This wouid not
cniy be ofassistance to an appeiiste court, but wouid aiso enabie the party
concerned and other potentiai iitigants to know exactiy what had been done 30
mongiy, and what shouid be avoided in the fixture.“

i5 zoos is} an 232 {up}
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held:

51.

34

in Lawyersforj-iuman Rights v Minister at Home Affairs and Others 7’3 it was

11?} in both Biowatoh and Heien Suzman Foundation this court emphasised
that iudiciai officers shouid caution thamseives against discouraging those
trying to vindicate their oonstitutionai rights by the risir of adverse costs orders
it they iose on the merits... those seeking to ventiiate important constitutionai
princrpiss shouid not be discouraged by the risk of having to pay the costs of
their state adversaries mereiy because the court hoids adverseiy to them.

[18] This, of course, does not mean riskdi‘ee constitutional iitigation. The
court, in its discretion, might order costs. Biowatoh said. if the oonstitutionai
grounds of attack are trivoious or vexatious. or if the litigant has acted horn
improper motives or there are other circumstances that make it in the interests
ofjustice to order costs. The High Court controis its process. it does so with a
measure of flexioiiity. So. a court must consider the 'isharaoter of the iitioation
and {the iitioant’si oonduot in pursuit otit'. even where the iitioartt seeks to assert
constitutionei riohts.

[19] What is Vexatious'? in Bisset the court said this was iitigation that was
'irivoious, improoer, instituted without sufficient ground. to serve soieiy as an
annoyance to the defendant‘. And a fiivoious oompiaint? That is one with no
serious purpose or vaiue. Vexatious iitigation is initiated without prohahie cause
by one who is not acting in good faith and is doing so for the purpose of
annoying or embarrassing an opponent. tags! action that is not iiireiy to teed to
any prooedurai result is vexatious.

[20] Whether an apoiioation is manifestiv inappropriate depends on whether
the aooiioation was so unreasonabie or out of line that it constitutes an abuse
of the dresses of court. in Beinash Mohamed CJ stated there oouid not he an
sit-encompassing definition of ’abuse of process' but that it oouid he said in
generai terms that an abuse of process takes piece where the procedures
permitted by the Rates of the Court to fasiiitate the pursuit of the truth are used
fora purpose extraneous to that objective '.

Mkhatshwa and Others v Mkhstshwa and Others.” was an appeai from the

SBA dismissing an appeal from the High Court of Mbombeia. in issue was costs, more

particularly punitive costs. in matters such as the matter before me, where vexatious

litigation and scurrilous remarks about judges flourished. Khampepe J held:

it 201? {5} er. ass tea}
to E2391] zero 15 or 2021 {5} SA at? {CE}

2C)
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$9} This Court has considered the" merits of this application for teave to appeai
. . . and is satisfied that it must be dismissed on the basis that it bears no
reasonahie prospects of success. Ordinarily, the matter wouid end there, and an
order wouid be issued to that effect. However; in pursuit of their cause, the
appiioants repeatediy made certain trouhiing submissions which have driven me
to can this judgment, setting out an expianation tor the costs order that follows.

[10] A recurring theme throughout the applicants’ submissions, is that the
presiding officer in the High Court, Roeiotse AJ, conducted himseiiin an improper
and biased manner...’

The court noted that the applicants attempted to bring the matter under the

.a__._—."m

that the principle does not apply to frivoious and vexatious iitioation, which was what

had spurred the application, together with aspersions cast on the Judiciary.

53.

‘The float naii in the coffin is that the appiicants do not seek to assert their
constitutions! rights against an organ of State. it foiiows that there is no basis
upon which the Biowajch orincipte can operate in the appiicants’ favour in this
appiication. ’33

The court considered whether, absent the application of the Biowatch principle,

or any other cogent reason to deviate from the ordinary approach to costs, why the

appiicants, as unsuccessfut litigants, should not bear the costs of the application and

more partlcularty, whether the exceptional award of punitive costs, was warranted.

125} What is particuiariy trcuhiesome is the ease with which the appiicants
approached this Court, catiousty detaining other members of the Judiciary to
justifi/ their cause. or course, courts and their members are by no means
immune from pubiic criticism and acoountabiiity to those they serve. However,
that does not mean that it is open to a titrgant to tavet unfounded and scurritous
attacks against Judiciai Officers to further their own ends.

{26] This Court enjoys a sacrosanct power and privitege to uphotd the iaw in
furtherance of the constitutionai project. Thus, the importance of this Court’s

.du-

’3 Pare {1s}
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work, and the iimitedjudiciairesources that it expands in the process, ought not
to be taken for granted; it is incumbent upon a iitigant to approach this Court
with a bone tide, genuine case. it wit! not do for litigants to resort to
unscruputous tactics to succeed in this Court, especiatiy when such tactics
involve unjustifiable attempts at bringing shame and disrepute upon Judiciai
Ofiicers. ’

54. The court noted that conduct that undermines and erodes the authority and

integrity of the Judiciary must be prevented and litigants who resort to the kind of

tactics displayed in that matter {as in the matter before me) should be aware that they

would not enjoy the coirrt’s sympathies in relation to costs. It was held that a punitive

costs order was appropriate.

55. in the founding affidavit in the matter before me the complainants asked for

costs if the matierwas opposed. In argument they reminded the court that costs orders

are generaiiy not granted in constitutional issues (which this matter was not). It was

argued that the application was not trivoious or vexatious (which it was). De Beer,

referring to Stowatch. argued that it would be unfair to the complainants ifthey were

punished with costs because they employed an infamous representative’ who did not

act properly, noting that he has not been found guilty of contempt.

56. The respondent submitted, correctly. that the general principle in Biowatch. does

not apply; that Mediclinic is not an organ of state; and that to have brought this

application in the Equality Court on the frivolous, meritless and vexatious basis that

the complainants did. 'was manifestly inappropriate ’. The tactics displayed by De Beer,

representing the complainants, and his unjustifiable attempts at bringing disrepute

upon judicial officers and court personnel. not only in the matter before me, but

generally, does not generate sympathy as regards costs. where no reason exists why

the usuat costs order should not follow in the circumstances of the case.

10
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CONCLUSION

57. i find, for the reasons enunciated in this detailed judgment, that in this matter

the complainants have not demonstrated any differentiation by Mediclinic towards

them. The procedures under the Equality Act do not find application. The appiication

lacks merit and is not in the interests of justice; it was an abuse of court process, in

that the procedures permitted by the Equality Act to facilitate justice for those that

softer unfair discrimination, were used for ulterior purposes. 1 find that the equality

court does not have the required jurisdiction to determine the complaints presented.

The application is ill conceived, unjustified and cannot be entertained. There is no

basis to transfer the matter to an alternate forum and no such forum was suggested.

53. it has been held that conduct that undermines and erodes the authority and

integrity of the Judiciary must be prevented: litigants should show restraint, instead of

displaying outrageous behaviour, aimed at attacking the Judiciary or opposition. The

representative oi the complainants, Mr Reyna de Beer, in View of his inability to

conduct himself appropriately, unabie to accept that his actions may impact negatively

on his clients, seemingly as he believes that his conduct is not susceptible to censure,

is not a sujtabie person to represent the complainants in this matter. The complainants

are informed accordingly.

to
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ORDER

59. On the point in iimine. whether this court has the jurisdiction to hear the

application, it is ordered that this court does not have the requisite jurisdiction.

The application is dismissed with costs.

E STEYN J
Judge of the High Court
Cape Town
(Equality Court)
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Order dated 9 December 2022 (To be lodged)
See paragraph 14.3 of the Founding Affidavit
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IN THE EQUALITY COURT OF SOUTH AFRICA

HELD AT THE HIGH COURT, WESTERN CAPE DIVISION, CAPE TOWN

Case Ne: EC 03(2021

Betere her Ladyship Justice E Steve

in the matter between:

DR TONETHA JAY 1ST APPLICANT iCGMPLAiNANT

DR JAY COSMETIC (PTY) LTD 2““ APPLICANTICOMPLAINANT

and

MEDICLINIC (PTY) LTD RESPONDENT

This appiicatian was heard an 22 Nevemher 2022 en the virtual piatferrn ef TEAMS, mainly to [G
accemmedate the representative of the applicants, a lavr persen frem Johannesburg, Mr Ryne de Beer.
The respondent was represented by Adv. it Piiiav, SC. Judgment was handed devvn eiectrenicaliv, bv
entail, to the representatives ef the parties an a December 2022.

JUDGMENT: LEAVE TO APPEAL

INTRODUCTION

1. The appiieantsicempiainants instituted an application against the respendent

for relief in terms of the Premetion of Equality and Prevention of Unfair Discriminatien

Act, 4 ef 2000 ('the Equaiitv Ref}- The eemplainants atiege unfair discriminatien and

harassment by respendent. They seught damages and the reinstatement at a



cancelled commercial lease agreement beheeen the second complainant and the

respondent.

2. At a directions hearing on 18 November 2021 the court ordered. by agreement

between the parties, that issues to be decided separatehr, as points in limine, were

whether this Equality Court has the jurisdiction to determine the matter and whether

Mr Reyna de Beer, (‘De Beer’) a non-legal practitioner, who professes skill and

experience in Equality Court matters, should be allowed to represent the

complainants. De Beer resorted to disagreeable correspondence addressed to the

Judge. On 22 February 2022 she recused herself from continuing with the hearing, as

requested and proposed by De Beer.

3. Copious disordered files were handed to this court in August 2022. The parties

were requested to attend to the files. De Beer, refusing assistance from the Cape

Town based attorneys of the respondent, couriered documentation to the court,

advising that the newly collated files provided by him comprised all the documentation

that the Court would be required to consider. Correspondence between the parties

and the court in August and September 2022, indicates unequivocally that the parties

had agreed that the issues to be determined at the preliminary.' hearing were the points

in limr'ne as per the directive of the previous Judge, before her recusal. The documents

provided were limited to aspects related to the points in limine or preliminary issues.

4. The matter was heard in open court on 15 September 2022. On 3 October

2022 the judgment was transmitted to the representatives. The court found that De

Beer is not a suitable person to represent the complainants;1 it was ordered, as

regards the main point in limine, whether the court has jurisdiction to hear the

__v_'_'_...__._._,m__"_-.. _- ..—- .._..a._n__n.-i.-

1 See the Regulations relating to the Equalitv act; Regulation to {til {at
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application in the Equality Court in terms of the provisions of the Equality Act. that the

court does not have the requisite jurisdiction. The application was dismissed with

costs. The complainants filed an Application for Leave to Appeal this Order on 24

October 2022, seeking leave to appeal to the Supreme Court of Appeal in terms of s

23 (1) of the Equality Act.

5. Respondent filed a Notice of intention to Oppose. it submits that the application

for leave to appeal should fail as it has no prospects of success and there are no other

compelling reasons why leave to appeal should be granted. it is trite. as argued, that

an appeal only lies against a Court Order and not the Court’s general findings. A

dismissal of the application on the basis of lack of jurisdiction and the issue of costs

are the only Orders this Court made.

6. As noted, the court found that the applicants did not establish that this court is

clothed with the required jurisdiction to entertain the application launched by them.

Their arguments in writing, expanded on orally. were attended to; reasons for the

court's judgment were set out in a comprehensive judgment. Limited purpose would

be served in repeating the court‘s justification for its findings and Order. I highlight

some aspects for context.

GROUNDS OF APPEAL

7. Widearanging mantis were set out for the Application for Leave to Appeal. As

pointed out by respondent the proposed grounds are mainly generalisations. inter aiia

it is maintained that the court failed to take into consideration the full record of filed

notices. affidavits. part evidence and other documents, which record applicants now

maintain forms an integral part of the reasons for the appeal. There is no reference to

If)
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particular documents. l was provided by De Beer with the documents he

acknowledged and maintained were relevant. He noted in correspondence on 16

August 2022, that: “Nothing more’ required consideration.

3. Although limited to points in iirnine, extensive documentation was filed in the

preliminary hearing. De Beer, who argued at tength, maintains that the court

*discarded’ his arguments without consideration. All relevant arguments were

considered. Not referring to an aspect argued, does not indicate that it was ignored.

To the extent that arguments were disregarded, the reasons appear from the

Judgment.

9. The applicants maintain that the Equality Court incorrectly found that it does not

have the requisite jurisdiction to entertain the matter and that since the application was

dismissed with costs, the Order is final and appeaiahte; it was argued that the court

incorrectly arrived at a final order, without following prescribed procedures as set out

in the Equality Act. It is accepted that the Order is appeaiabie; the justification for the

order appears from the judgment. Mainly, it is the complaint on behalf of the applicants

that this court failed to conduct a compulsory jgggjilin terms of s 21(1) of the Equality

Act, ‘to have been furnished with the autnon'ty to make appropriate order in tenns of

Section 21(2) of the Equality Act! The applicants effectively submit that antir order by

the court was incompetent.

it}. This contention is opportunistic. The separate hearing of the preliminary points

was ordered by the previous Judge, when seized with the matter. it was subsequently

agreed in writing that these preliminary points, only, required adjudication. The

documentation provided by De Beer dealt only with these aspects. The parties agreed

to have the hearing regulated on the basis that heads of argument would he fiied, and

it}
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the merits of the two in iimine issues would be determined. The heads of argument of

both parties at the hearing recorded that argument was directed at the two agreed

points in timbre.

“it. it was accepted by the court that the parties had agreed that the issues raised

separately were regarded as the most expeditious and costs efficient manner of

proceeding with the matter. it was on this basis that argument was presented and

entertained. No inquiry was envisaged at the time of the hearing by either of the

parties. in the period between February 2022 and October 2022, no attempt was made

by applicants to supplement papers. The aspect was not raised. The applicants were

not in court to testify in the event that an inquiry was conducted, as no inquiry was

envisaged.

12. The applicants now maintain that by not having conducted an inquiry, the court

did not have the authority to have made a costs order in terms of s 21(2)(o) of the

Equatity Act, that they maintain can only be ordered after an inquiry in terms of the

relevant section. Applicants submit that the authorities relied on by the respondent,

and considered by the court to justify the order. were incompetent as a proper inquiry

process had been followed in the matters quoted.

13. I agree with the argument on behalf of the respondent that although the

provisions of s 21(1) of the Equality Act refer to an inquiry, on any reasonable reading

and interpretation of the Equality Act, e 21 thereof does not entitle the Equality Court

to assume jurisdiction and to make findings of unfair discrimination on matters in

respect of which it plainly. prima facie, has nojurisdiction. A perusal of the authorities

emanating from the SCI-t shows that it is competent and appropriate for the Equality

H3
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Court to interrogate the issue of its jurisdiction.ii its argued.'applicants do not contend

that this court erred in making the above- mentioned findings, only that the correct

procedure was not utiiised; it fellows that the findings should stand. There is no basis

for the applicants' grounds of appeal relating to a failure by the court to conduct an

inquiry, based on the undisputed facts before court.

14. Considering the limited scope of the agreed preliminary hearing, the applicants’

contention that the court confused High Court motion process with the inquiry process

in terms of the Equality Act, as the court failed ‘to have conducted an inquiry’, after

failing to hoid a proper directions hearing in respect thereof, is misguided. Applicants

maintain that the court did not have all relevant information to have made a finding in

respect of whether there was discrimination andior harassment. which would have

confirmed jurisdiction of the court; but, considering the scope of the agreed preliminary

hearing, the argument is misconceived. The comments relating to the establishment

of a prima facie case by the complainants, are nonsensical, as is the allegation that

the version of the respondent 'was accepted without conducting an inquiry to establish

its vaiidity and iegai effectiveness.’

15. Applicants submit that an inquiry is prescribed in terms of Regulation 10,

relating to the Equality Act. That is not this court’s interpretation of any sub-section of

this regulation. At a directions hearing the presiding officer will resolve matters of a

procedural nature in respect of inquiries and must give directions in respect of an

enquiry as heishe deems fit. The presiding officer may, after hearing the views of the

parties, make an order to iimit disputes. The presiding officer may also, in the interests

ii“Manon;_&_ Associates Pr=vi Ltd v Deoariinenr ofRoads .25. Transoon EC We 2} sees (a) so 589 (SCH)
and Minister_ or Environmentalfifiairs s Tourism v {Snores 200? [3} 8A 62 {SEA}. See also as 20(3) an
{it} of the Equality Act.
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df justice, deviate from prescribed procedures after hearing the views of the parties.

’16. Applicants refer in their Heads of Argument, to the iudgment of the

Constitutional Court, Occupiers. Bares v De Wet N. 3 The facts of the matter are not

comparable. That matter did not engage the jurisdiction of the Equality Act, but

occurred in the context of an eviction and the court’s obligation to consider relevant

circumstances: it is trite that an order for eviction may not be granted unless relevant

circumstances are before court and are considered. As argued by respondents

counsel, the applicants never argued that the court bore an obligation to conduct an

inquiry on the basis foreshadowed by the Occugr'ers iudgment. They maintained that

they had made out a case to engage the jurisdiction of this court on their founding and

replying affidavits.

1?. Applicants maintain, incorrectly. that as a consequence of the court’s findings

they have been deprived of the reiief to have their complaint referred to an alternative

forum, such as the SA Human Rights Commission or the Consumer Commission, who

would have been competent to investigated the matter and to report to the court. There

is no infringement of rights by virtue of a failure to refer the matter to an alternative

forum. While this court may resort to referral, its failure to do so does not constitute

an error. A Court Order is not required for the Human Rights Commission to consider

a matter; as a Chapter 9 institution it may be approached directly by an aggrieved

person. There was no argument for a referral of the matter.

18. The applicants were afforded a fut! and proper hearing. on the issue of

jurisdiction, the agreed issue. Relevant documentation was provided on their behalf

.h' ..n.r -ar...-u-n-I-n-I-—

3‘ suit is} an 346 {so}.
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and written and oral argument was addressed, before a comprehensive judgment was

handed down.

19. As regards the mmot part of the Order) of court that De Beer was not

suited to represent the applicants, they submit that the court had insufficient

information before it, and should not have relied on comments from the Supreme Court

of Appeal, where De Beer has not had an opportunity to defend himself. The

impugned finding was justified in detail in the iadgment; it related to provocative, ofta

repeated, undisputed, outrageous public comments and correspondence by De Beer

in different courts. Applicable legal principles were ventilated in the judgment.

THE LEGAL THRESHOLD

20. Section 23(1) of the Equality Act provides for appeals by anyr person aggrieved

by an order made under this Act. Such a person may, within such period and in such

manner as prescribed, appeal against such order to the High Court having jurisdiction

or to the Supreme Court of Appeal, as the case may he.

21. The procedures to be followed by a person wishing to appeal against any order

made by the court as contemplated in this section are set out in the Regulations that

relate to the Equality Act, published in GG 25055 of 13 June 2903. it deals with the

format and contents of the Notice of Appeal, that must set out fully,r the finding of fact

or the rating of law appealed against; it must set out the order or orders against which

the appeal is directed. as well as the grounds upon which the appeal is founded.

22. As argued, the SCA has held (in response to the argument that s 23 of the

Equality Act grants an aggrieved litigant an untrammelled right of appeal), that the

Equality Act makes the provisions of the Supreme Court Act 59 of 1959 (now the

IO

'20

89



Superior Courts Act No 10 of 2013), and the rules under it, applicabie 'with the

necessary changes required by the context‘ to inter alia, questions of y'urisdiction‘ (s

iQ(t)(e)J. The Supreme Court Act provides, in general terms, that no appeal shall tie

against a judgment or order of the Court of a Provincial or Local Division of the High

Court in any civil proceedings (or against any judgment or order of that Court given on

appeal to it) unless leave to appeal is granted (s 20(4)). it is correct that no appeal lies

against a judgment or order of the High Court, sitting as an Equality Court in civil

proceedings, unless leave to appeal is granted."i

23. Appiications for ieave to appeal are determined in accordance with the test

expressed in s 17(1)(a) of the Superior Courts Act, which stipulates:

'{t} Leave to appeal mav onlv be given where the judge orjudges concerned

are of the opinion that —-

(a) (r) the space! would have a reasonable prospect of success; or

(ii) there is some other compelting reason why the appeal should be

heard, inciuding conflicting judgments. . .’ 5

24. Our jurisprudence is replete with authorities stipulating when leave to appear?

should or should not be granted, i refer to comments from a recentiudgment of Binns-

Ward J: 5

14'] in respect oftne first of the {S 1 7i 1 )(a)] criteria, the appeal court has stated more

than once that leave should be granted only where there is "a sound, rationalf basis for

"i Minister of Environments! Affairs 3. Tourism v Gfi‘flm‘fi 200? (3} SA 62 {SEA} at par 15 and 16.
5 Superior Courts Act {212113}
5 rift 4 Securitv Services Ct? cog Qtflers__v_1hs Citv or'Cone Town and {grilles {itsaatzon} [2022} ZAWCHC 236 {13

November 2022]
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25.

26.

13

the corrciusion that there are prospects of success on appaai’. Of the second criterion,

Cachatta JA acted, in Qamtccrtttstthis.tartancascatadnses.flat—id 2920 t5.1 SA

§§ (80A) para [2} that a “compeiiing reason inctudes an important question of few or a

discrete issue of puhiic importance that witi have an effect on future disputes". The

teamed judge of appeat added, however; '{hjut here too, the merits remain attain;

important and are alien decisive’. He cited Minister at Justice and Constitutionai

Qayefiiogggment and Others v Southern Africa Liticaticn Centre and Others 2016 (3) SA

31 Y (SEA), {par 24] where Waiiis Ja said “That is not to say that moiety because the

High Court determines an issue otpuhiic importance it must grant tease to appeai. The

merits of the accent remain vitatiy important and wit! otten be decisive’

In S v Smith? quoted above, the court heid:

'17] What the test of reasonahte prospects of success pcstuietes is a
dispassionate decision, based on the facts and the ism that a court of appear
couid reasonahiy antve at a conclusion different to that of the that court.a in
order to succeed, therefore. the appeiiant must convince this court on proper
grounds that he has prospects of success on appeai and that those prospects
are not remote out have a reatistic chance of succeeding. More is required to
be estabiishad than that there is a mere possibtiity of success, that the case is

arguabie on appeat or that the case cannot be categorised as hopeless. There

must, in other words, he a sound. rationat oasis for the conciusion that there
are prospects of success on appear. ’ 5’

In iiunter v Financiai Services Board and Others mJacobs AJ heid that tease to

appeal may only be given if the presiding judge is of the opinion that certain

-|-r. —l-'|f- —-|---I-n-I—l—

jurisdictional facts must be present in the ‘opinion’ of the judge, namety, inter site that

i' 2612 {1] EACH 56? par it], to judgment followed in Eratoria Societjg of hdvogtmflghaimzc {1} so in? {LPN
* duflhcsndaanthct 20W {1} EACH 432 {SEA} para 22.
9 See aiso, inter cite. Montfiheucun Irrrsfl: flap. Gopsenpngintgthfiers [unreported judgment of Bertelsman J, Land
Claims Court, Case No LCC 14Ri2flle dated 3 November zols, held in Cape Town.
1“ 32ifit’2fl16} {2131?} EAGF’F'HC 253 {15 March 2G1?)
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the appeal 'wcuto‘ have a reasonable prospect of success’.

27. in MEG tor Heaith. Eastern Cape v Mirhitha and Another 1"l{Schippars then

AJA, emphasised: an appticant for issue to appeat must convince the court on

proper orcunds that there is a reasonable prospector realistic chance of success on

appeat. A mere possibility of success, an arguabie case or one that is not hopeiess,

is not enough. There must be a sound, rationai basis to conciude that there is a

reasonabte prospect ofsuccess on appeai. ’

28. Applicants submit that this court erred on one or more grounds, mainly reiying

on the court's failure to conduct an inquiry. They skimmed over the test for granting

leave. It is trite that the applicants must show, on proper grounds. that the appeal

would have a reasonabie prospect of success or that there is some other compelling

reason why the appeal should be heard.12 Although the word ‘urouid' contemplates an

onerous duty on an applicant to demonstrate “a reasonable prospect of success‘ on

appeal, it does not indicate “certainty. A judge whose judgment is sought to be

appealed, must consider ‘oojectiueiy and dispassionatety, whether there are

reasonable prospects that another court may wait find merit in arguments advanced

by the losing party ’1 3

CONCLUSION

29. I have considered the application for Leave to Appeal and the grounds of appeal

listed and argued in support of the applicants' contention that another court will (or

may) come to a different conclusion. t have dealt with all relevant arguments in a

1* {1221izolsj [2o1a] assoc we (25 November zeta} Para is and 1?
‘2 See also Ifleflont ChesapeIrustu Tina Goosen a :18 Others 2014 JDR 2325 {LOG} at par {6}.
‘3 Estes-t...at_ta_e__t<__inss. Inana__titats_aere__ rear Ltd. and Another v of Mes-re _..tuteatstineat £2016} 13?

{ZAECGHC} 1 3? {10 Nouarnoer 2018} at par {4}.
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Comprehensive main judgment. Having regard to the oontents of the heads of

argument and further submissions by the representatives, and the test, as set out

above in numerous authorities, i am not satisfied that there is a sound, rational basis

to conclude that there is a reasonable prospect of success on appeal or that another

court would come to a different conclusion on the facts andfor the law in this matter.

30. l have considered whether there is a compelling reason to entertain an

application for leave to appeal, such as an important question of law or a discrete

issue of public importanoe that will have an effect on future disputes, including

conflicting judgments on the matter under consideration. i do not believe there are

other compelling reasons whythe appeal should be heard. i believe it is in the interests 10

of justice that finality should be reached in this matter.

ORDER

The application for leave to appeal is dismissed with costs.

._ “5:... _... “ ~. ~ 1 -----«R‘s-
E STEYN J

Judge of the High Court

Capel‘i'own
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F'l‘L'eilegedr'fori'iideniir11 infurmalion may be contained in this message. I
IF you are not the addressee ineicated in this message {or responsible For delivery of the message to such person) you may not copy or deliver this message to afiyunfi_
in such case, you snoule destroy this message and kindly notify the sender by reply E-Hail.
Flease advise lmmedielely i'F you or your employ-3r do not cunts-“1' in fi-mai] mefifiageg .g-F twig [uni
opinions, conclusioos and other information in rats message tfiflt do not relate to the official business of Liberty Fighterg hetwork ghall he understood

as neitner given ror endorsed by it.
#411 views esoressun herein are the vie-us mi- thg author and d1: not rig-Hm: tne vie-.45 ne'- l."l-‘.1E'r‘t}f Fighters Network unless specifically stated otherwise.

Forwarded Message -------- C}
tjert:F.F I'iRF? 5'3". - IJr Ic-r-rtha is» h 1 o'r-er s' Med-flint iF‘E'r'I Lid JUDGrJE-I N:-

I'érlleh'uior. 3 3:! 2-313 1? 33.25 HT‘JU
a‘rflIhIinhl Frilirl -=._-' '.l"'.'-- . : -- .." 5 ~.:'-

Filmy-'1:- Be E-GE' _~_r;_- " - ' . '_:'.:_'_'-_-:, .lii‘lrl I'!-r|1r.'.le'1_. . ,_:'=- ,|_.-'.-. '-.--.-. :- "-42. Ed. ugh-I. Fill.“ a- t _ :._= ,:'-,_ :u- _-._: a- -_ -

com-am race :5-1-3..-.=':':='.:|.'.:'.-.'..>.=;=l'.-'_=:.

Good ailerno on Aii

AliuLhed herewith Judgment For your attention in {he ail-[sue manm.

Please acknowledge rece'g‘; hereof.

Ii “new ilreer '. ,. __ q 0load regards _ Mm" m... '-.-:_
I'u'is Christa Pellet :Iesm . - 1121 seems

o'er-sates one: How tusriti MRS r not - g. “'1“ 5'“ ”mmmil-mu mag-ummmfwwlldhfififlh all! nwn
JNTHEiooncooercosootnarnmn moi

Woe! grn Calm fi-a-Iu'n-t rape Tow r-

oerlce or THE L'HIEF Justice
n seuanc os some aselcp.

E. [Pol:r.‘-fi1'-judl:i.urg.';f|:.efi

W. wwwiodifii r542: ii:

mega _

Ellis elairner

”'IE I'-:|:I lTI" HtI-HII'I flu-”Elan” [Ed -I'I l'J'.l:i ED.” mu I'll-:ilt-Dn lur'cm ”'IP {-I'I'lflffl 5 EDI'IIId [al'llual U; is [nth-fined Eula-Ir- 1"" ”r“! hr ”.5: l1_~{i9iel1t nl-d Etna-r5 aul‘lhn Laud lfl' {ti-E111! H.- :‘t W” HFL' "BI.- :31: TEE-plO'JI. ff,” |l'£" "ll-re“? r'flttrlfil‘] that 3:"? EM” 5.5.3 ur U.
cop-r ng. d--.n-Ir-_;ie,-n or Ialc :19 action -n relation u-‘ [he mete-1P; of this iefoemehori rs 51‘::l'l'r'p'ahlhueciandme'g be '.,.|'.L:|.i.'ful_ ' I
This I.‘rr=-:I|| has 'L'IE-ei'l scanr'ed {or mks-5E? and oral-.1 are. ran-.5 zl‘ey Pie-er: -'?I_‘u"| enigma :rml 1,! 3| [rated by Hgmemst Ltd. an :nr‘: algal-gr In 5gfiwurc ‘15.7 a bENICt! {hag-5;} :af 35.15.5055 Pr owoin 5, a safer and mu": useful Edi-“'- l'fil' WILL" I'I-I‘I‘I.1.":-
gene'aled dilla. 5::e:n:l:2l."l_:l In: SEERIFJ'E. arehre I19 and cur:1::l:an:e. Tc- fend nut marl: , .c.‘ .-: _' 1' _

AIIFJE'hnH-llts.

LHLLUEEEEHQUIRM Filled! 1 r5 3415

2o23,ro2;o1, owes
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Euhieot: L-FEGZ-TNT - 5'4. Etl‘tfli‘fi ‘.' j-‘tZiP. fits-HR?!) titrdltl’ {iii [j-E q . F.-.-:1; [:1- T: rim-.3 Joy .i'. 1 other o5. h1f5fl.t_:';i1;.:.:|t}-_:_Lh-i _ gummy-4 _ Lea 4.3 to pupils: 1.9- .35 EEMHEH guy-3:.
From: Rey-rte De Beer c:e;-ne-§-._Z-L—1-e.-‘;y‘ly'llels sued"!
Unto: PEPI‘l-I'l"-'I!fl_ 1? C1?
To: Flo-".15 Pace s5 rJHoist-{Li};._-c:.:'..ar'_.- era; as:

Dear Ms. Pace.

Hope you are well and also wishing you a prosperous New Year.

1v'ilould you be so kind to forward writer as soonest possible the stamped court order for the attached 9 December 2022
jyfidgment {Application for Leave to Appeal} in the above Equality Court matter?

It is required for appeal processes to the SEA.

iii nti Regards,

Reyna De Beer
President: Liberty Fighters Netwoet
lentil ine: +EF'LB) 12 92;! 197E—
5‘1t 1e: EE?F35FDSH
Tetegrem News Channel: elihertyiightersnews
Faceoook; liberty+ightersnetwork
twitter: fiLFNflfiouthnfrira
‘r'tiu'l'uloe: Heyno De Beer, Liberty Fighter #1

“9115“”? '-".'-E~ vii-.1 .4: “LEI: .'-'I'f'..~3:'i!'.i‘.i‘.!‘. -.F..".-..-.'-?
[-rtni '.". r:-l.-'n;'-'.:l i :H-;r':',--.'i_.'_':ti=r_= ..'_c-. 7.;

\0

2C}
IMPDRTANT it DESCLAIMER: Liberty Fighters Network is not a lay.- clinic and none o! its officials are legal practitioners.
By law we may not expect payment For any service only a registered legal practitioner may espeti a Fee. L'r'ii only relies on voluntary donations For funding.
Pr'ivileeEIJ.-"Co=iI'idential iniormatinn may be contained in this. message.
If you are not the addressee indicateo in this message [or reepnrsioie For delivery of the message to such Fersun} you may not copy or deliver this message to anyone.
in such case, you shouts destroy this message and kindly notify the sender by “Eply E-hail.
Please advise immodiateiy it you or your employer so not consent Lo e-mail meseages as this kind.
Dpirlitins, trintlus'itms 5-:a other information in this message that tic: not relate to the official businL-Ss of Liberty Fighter's 'il-atniork shall] he understcod

as neither giver. nor endorsed hy it.
all views expressed herein are the views or the settle:e and no not reflect the view. of- Lihency Fighters Meteor}: unless specifically scatecl otherwise.

------ Forwarded Message -----—-
Suhje ttfll 'u-“HE'JI in», Ii 1 DI’III-r y'- Mwlill’ iI'.I. {5'1}; ll-i - :.I:iy,"1r'n‘ - lease-1:1 Amie-kl

Date-t: F... i' Uec 3323 D525 52 IUIIUU
honour-r i'..i- Pose: :‘r-=.r t:-'-‘-. -'::':-.r. gs. .-

ITo:-'-! sync: fir Hear -g:'. 45:71:15: ”1;"; '_.'_-'_'.r:._.'_': John Elton-lei- :--'- 'n -- ;._ -_ Kerr-inn l= II.-.-_a -. 5.. .- --= -'_. -_ --.-_.'

Good mnrnii'g

Kindly find attached the judgment II] the Apolitation to.- Leave 1o Appeal in: yetzr attennen.

F'iease acknow'eoge receipt. thank you.

35 Il=ll!l'.'ul'l' !‘IJ'EL'. i- i- -.Kind regards MPH“? . 1
M s Christa Pellet Hal-saw! - oil use asss

. Flivuclt- Ea“ IWE.csEns ouyyiou. .uancc MR5 E Stern -... We “m
m; THE t-IItiH women-scum armcr. mun E 'r' I. _‘_ _ _

'i-‘r'E'a-t-JI I'- tape D-v-fiu-I. Capt- Town W I" frj1l;’_"::'tl'-;"T':'-F'l'
on I if! as re: rl-tIEF lust-let ”4 5‘ |'- ”she-'3“
Ft EPUBLIE OF SOUTH fiFRICn

sweet

Disclaimer

30

no

131E! II'IfI:II'n'I scion contain Ed "1 this EC. mmu n-cocion from he SEMI er I5 :nnhttent-N it n: Intended sullen..- fo' .Jee l},- [he “yap-em my] ul_|.LI_u:, glu-_!-:ul-i;.-_-g 1g nigh-e t. [r you are “at "19. I'II‘I'iLI'IL'I'I-t, cm; are h-E'I'EJV notinm :|'i.:|l' Mm :1"; Elf-“inc"?
straying. :Jisl'lvvtinn DI Intuit] action in relal on of l“? Lia-lento o" :h-s i"'o'rnar.lo:' Is stocky :tohIh-te—d and may no unqwfuI

Thls vnm-I has been so: r-c-c'd in? y-I'uss': PM "ml-owe. i-n-J ”‘3': have Der-’- ante-"ante” :I Ltfi'vL-d "Dir Mimocast Ltd. an nnovatcr In software as a Sen-Ice tones? for bio-mesa. 'r‘rev ring a ”for and more useful ola :e rc- your humangtntfi-r’dlod tlntd. Speflfihtflg Ii“: Sm :anl'y. Eril'lnnllg n"i‘i r ontalmnqe "ks End 13;: m:.-..5 - 3;; |-I".',;_

Attachments-

EHM_E5§IE.2212.’JQ"E-1?D.odf

of 1
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"RDBg" QB

Serbian. r._:I:-r_-.E hii' - FE-TILr'E ET FUR stars-Tm Coon? Elfin EHE- 17ml EC 3-5-22"? - Dr J: racer—s Je; E. 1 on" .' P.1t-:':I’;I'rr:': :P:y: I.:d JIJDG-I‘.1r-_I'I.":'..'§ flail-Jaws: :u'fl: a. Li; ate-E I'sl’i'l :Lp'. nun '29 '_';E::-"r..1:T-IF_R reg-p;
El am! Ellyn; LZ'L‘ deer 'Ifiy.':r:q_‘:'_ia::.ul‘. .‘1:I:'i.".‘s'E..IL"_‘~.:.':I.-l
Hale: 1'32 3-“? 'C‘ . iii?- 3-5.:-
‘Io: Esme Fete s 573:. fl-g'lu'l'.‘:l'.-.’..:-I-l_'.lt'_?

Good day Ms. Pace,

Hope you are well.

Writer honestly cannot see any reason why the requested orders are still outstanding where they should have been ready
shortly after these judgments were deliyered.

This is now considerably stalling the lodgement of the application for leaye to appeal with the SEA again to the detriment of
our members. [0

AGAIN. writer attaches the draft orders for your convenience which simply bare to be signed and stamped by yourselves as
the Clerk of the Equality Court.

Writer requires these orders by latest this very afternoon by lShtlfl. There will be loadshedding without any internet or mobile
access where writer currently is between Ughflfl and 13hfli‘l today.

H '.' '.--'.'= Li“ 51:: I" L- L; I

F"I-I='.-.'|r-.'Ir.' [HI-n lg 3".-';'..'.-.':- 3-". MC'LII.
. ....-~:II'I'I,"'I'.I- a2" _ '.', .'.',"- 17.7.-

-“".'-.'-|'.'.'.- E“ L'II'. ""J 51'}. 3?:
I" mgr-'::: News 1".'.-:::'.:~' : '2 ! inn-11:5 ig';':fi:'r.:1n1.-::=

:-'.".r:._-lc'.-'.J:: Li's-.1: yl 5.:_.':.: r: :1". '.'.wcrlr. Z a,
'F-“ ' '_.rl:. !.I""3' ' ." 5..I'.I'.::i3..#

I'I'I:J"'.hll‘: :-"*-':.'.':.- T-v- I,'--~-_-1. :.~.Z::r-,"";.' 7'L:|'=:‘-'-:' ii",

Won-11:5: -,-..---,_.. ' '5'.":::.'. '.'-'.r' ' "
E'.‘-1.I" ': : .'. --" ':.'_' : ' '.': =':.-'_. ".-'. ._"..r ::=:I

I”-F'i'|'~'T‘-..‘~‘T x - Helm”?- i:= i '.H: «._'-.i.~..-.c -.c.*.1:.o:-e :1 1L: _'_':;1:iu;: :.-::: ::1:-.-' ::Tr.r!1".::-t'I:'-I:':'T-
sill-rice .'-n'-.;.- :: :e-_.-E:.-'-:.--:-=E .'.-.-;1a'. pvt-::.‘izi'r'e: :r'v.e' cap-soc E. Lee. Ll-'.'.- only r.-:;~'.::-. -..-. 1'::1lnT.'-t'.""l' dot'.17.'.'ir:= .'.-:: f-:.---EE:-:

{'1' (“I-T " -':-.'-.1~' 31-}. cor.tei:.:—-'-. £:': .'I.:-= I-'I'.'-.'|:II:.:I'
. . 3-. :':::: " -.':- if. '.'." ' ""' -----.' "1': ."l.".'.'l-F:-i..'a.':-l..:l' 5:“. .'i |:'."-:'_. '-‘ !:":.-'. I-I-.=..-=.I'I-=' L'; ‘:-'..-:I. l'-lb:“':.:' ;'-.-'.. :I-u'.- ::.": r:::-|:'.' Lt' 5.91“.” :__-___-: ::.-_-.:-.:.:-_:.-: 'n fifi'v'l-‘H

2:: sect. :.':'=-. '.'-:3. sizes-J's d-Jeo's LI'._o '::-“scan- _.--_ .-L-:.::i-_.--.~.:.-1:-:E-_.- 1-h:~ r.r~.-.:~.:~r I~.-_- 1':-;ol.;.' 5 2.3;, a
TIE-nt-E 4:i-'I='--. i'r-I-EZIEEIL-LEJ ..'-: :J.>-.: .‘." :u":|'..l' +".'-'.':-‘-'r: i ::i: .' -:c.':,-:r:ri', '1: r_ '::.El :_-:.:.,,.-:-;-_=- -_': -:'_--__-_' j:_:':::i. 3
t":-'. '-'.:'.=., -' '-'.-':-..,'i.:-:'.:-' and -.:!"r:r”' ‘:‘.-':'.:"-'I=':= '--:-' ‘I.:'. '...is ::-':.-=-.'I-_:-— .I.nl.. I.i:: :.:=-. _.-_.'_-._:.:. r__' 'j:r, -_-fl'_'£-:_'=_1'_ 31;; '__-_-_5.:- '_-I_" L_--.':.-_-:-'_-I- -_-j:._;'_--..:-.:.-: .'.:nru. -u-r - i- -=:- 1

1 ' inrr girl-.'. to: endorsed l'y LT.--.. .. .

“I; '-'5-'='*'-7 Iix3‘595‘5"¢ ='-"-'"~1‘-'~5'- 713'" In“ ‘-":'-"""F- 3': :"r 34th:? -'-='-'-'- lili- l-T'I- :‘e-L'H-ol' 5“" 'fii':s=.= -.-€ '..§'-I-.:"I'.' F'._-'.=.!.-'-.I':- F:—'.A'.'-."* ':':1-.-.-=:- .-._:.‘-'rn.'I:'..:":: 23' #15311 :."_.:'.-;;-.-.'_:s'.:-
{In EDEEl‘Ellflat 05:20. Reyno De Beer wrote:

EGood day.

. Hope you are well.
I
I
I
II
I
II

I
I
I

I!
i

lWould you he so kind to inform me when i can expect the stamped court orders?

"" ' '. _ c ':‘u: '.'.-' 5-". I11I.I'.l‘_- 1' = 5-".- t 'q 2 : Ir.' .' '.'.-'.

;:~-.-.i.-.-.=..- -:= -'-;- :..'i cos '.P‘E.
. l ‘-: own-1°25:- #0

.I- ." Eng-n: ."hnnns :: Padre-2'}: E:I'-:_-'--_:_=r-I= .1:

"—.. ':"Z't.‘y'."_{-IhT.".".’:'-:'.:Th'.1'=l'
'L"al.".'.o:': .'.-IFE. E-qtlh'mll'LL'h

"f-:".-"'=.II."'_'-: sonar... LL- Poor. .'-.iE.-L'-:'.y 'r'igirna: rr;
:Wfii'.-'::.-: --.'I-.--..' II-:"r-'.‘-_:'--:-: ' . 1
. =FI'I': : . .:l...::-I.:' ...__..: .-: -_; .- _!--_ _

SO

III'ELrE'i-IZE'J-E'. ll: _"_':."'_"..'.‘-ill.'\: ' .-r_'-._=.".'_n_':t:: .‘.‘-:‘:.wr.'::r. '::.- r.n1' :1 '::.r rifti; 32:: angr- ,-.-_ ;! ,n: ._;:: :: -_ .'. ,: -':I-* 1.- :-:-'i .-v.-:.--- ._I__'.-_;-..;-;..-
3'” '.'.III-l' III-'l.‘ “1:51.19 ._'J'. BEL-'2'” Liq'IL-LZL :L‘: u.‘..'_r -_'I..l'.'_'l.:!: HIE-.13 .:'. l';"_='I-'-:.i'_':.':“'. VHF-.'. Ffflfit: '1;:"_"|I_'|_I:' :1.‘:}' ‘::}: _.'._ 1 :"I". .2”. ,':',':‘"...; "r:- '.:,.' .'.,1 'II:|__:'_;...:'; E:-_-__..: '_._.:I_..: ‘1'”:- £-_:_ai_-_fl_

'-"‘-'-"n.I=:-:I: '.Z'. '.II'E‘. :e-I:.-':-.':.- --.~.- 1.!-~'_'- '-'.--'-.E.".-.‘ 3:0." di-LE'JETR' '.il. 21:: ':'_-é-..'i".:£-. ':... I-'_".'.’: '.'-I..:'--c'.: '.':u .:-.'-.' .
't'. fill-Th =.:-u.:"-II. ~_I".'::_' .'-!‘.::'.:.' "'.'.‘g '.r.-.:!- :'.I-.-'.:I-:I'J:- :mfi Ir"-'E'-',-' '-"--;--... '_--_'- 5-h:_..‘n-:_-' l-u r"':i'-.f E-s‘.:2:.

: Pause-'.‘ J:§".":.'l:" ::-:'I:-.:i'_-_'..r.-'_,' it ‘_."..'_' {'.' '_.'r:u:' r'.—.!'.j.-.I_:::'_' .1: '13:: ,:,"_':'.':'__ .'_ -'_ -r-.1_'_ :-_--g¢;-.:,;_1: -.|‘ -__-,. (in-j

I L'l'Ll“".'iII.'. ".'.:".'.'Z:..£_":.'.E- .'-..".:.: ';"_.:".; '.2::B:I':IJL;'_IL ‘.I: L:.:.-: ::n.=.':".::: :-.'I-_ .'.": 7': '.'r_ 9hr! r_: ::.g- :5] ! '_;-.=..] '_--;_¢~;;;.g 5.”. .-,-' :,E:-.----.--:_r =_--,]'|:|.-: _.. '-:..-;..-_1-:¢ .-.:..1'.'. |_..._ .:.1-i.«_.1-._-_L_-.-_.1
5 -II-: :I.=-.'l..':I1-.r =.:.".'--- -':.-.' =-:.-:.-.r i'r': is .'.

"'.'-H55- hl-E'JWPE-f-éii '="-II' 11‘. '--"-'= ”LE-*3 '3‘!- |II=E =.'-'-:'--“- =-'-"‘- .‘-.' '::: -_-_-_='.-_:._"._ '...II'¢ via-we all. '__::;':'_y E;-'._'E'.'..-:.'.'.-: burst-trans ':.-,'._:_'l-'-:: .egn.-."I1"..-:_.'_;'-; _-..I:_._.:::_ ¢-:,i:¢-;--_.-- 1::-
.' on 2o23,ro1r1eis:25,noynn Dr.- Beer wmtp:

Dear Madam,

it will be sufficient if the stamped orders are emailed. No need to come and fetch hard copies.

' :i Rona: dc.

2fl23ffl2ffl1. EITL’EI
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lif‘t5177"-'--"a- :
EHJL: '. ’. '-:.'\--—-— '.I '. ' '. . '. I." . . .' . . .' ‘ G

"'17-”— “N" ’ 'T=H-- TV—-- -| " r 7U: ' “EL-Writ .tla ' < L. "Che L". .. 1.1--11-‘ :1- J' i- '31; l'::.'tr-1:'."..
1“." -"-""’ 'r": "'3'." 17-" ”I" '- '. '=L'"'=ii'-' :'-'-' "33'." 55=3""-'-"" " .J' -' '-""':'"—'."."j '.—.:-AE |'.-.' -!=:i .'..' 5::e—t ~-.'.' .--.r'.'*.-f'. --. :'t:---. -Z-‘.’-' -:.':'. " "cutie-5' '.'Z. '-".';'.‘.".'.Z::"‘ 'J'Jh;L-.:.'::!i E3? 1"..‘fi-i-a
L=.":'.'-lt'_'=_t-'.':l."".'..'.':.'.i'::'..".'..‘:.'1 :'.:!.:::' .:I'..' r'.: may he ."-.".r 3.11:0: :3", {'3'._'-: rug-.13”,
-1 jun"; :-I-i." HJ'. '..'.'L' J'_'_".'E."_".'.E -:'.-i-'C:'.|.!il LII L.".'.."- I‘..".‘i.?'q:" '5? ft" 337.',"§'|'.I': :..”.- .'IQEJ'JJ'I'} -' If" "'.‘I'LI'V 5:-_‘-:--_ E:r':'5;;'|5" Fug; 1,.1-3' :.--. I: e'lr' *.' :-_._"_1-._: 1:4' =- ”-..-qr“; -._~. ll::.\r:.p'::l.'.

7:. .- .t I. '-.-‘~-. '-. .'.. --E:.-'.:'.'E 'E-It ' '-.~-.' "r I t: el'uli ...... v -}' .‘iri !.
Fifi-15h" -:--'.i'-'-I--= il-‘Iv-"5.--'-"".",- -'Z' "--.-'1 I1: twat; r-I"I:-'.:-'-.-=: :':-.'- :' -: .'t t:;_'- 1' 1 :11: 11:1.
-.'-I-_"".-'.r'.:-TI".‘-.'-. -".".T.‘. E:'.'."..-" .':'.-.'i 'F'fl-tf .I'.:-. :"-'tt.i-.'=.'. in 't-'-,- e' '-=.::-:_-: 5-}...5, Z;'- :.:.'-'. r' -. -.'.'|- .1 h. .. I: ~~~~ I 5- :, “rue: 1' J .J. _' ..- - -

I. . I-F 5 5...'... .n ..'.'t.."t..'t. I. I-._-. ..e-...-._ _-_-.-.. ..-; t.-..t_'..-e-:.t_ .._.' ....
3" vie-'4". tfi:.:-L_-:-:-1 Lee-e": -.t:ti ‘.itu '-.-_-.:'n'Lt :1! ...'::': hen-:7 .'.I'I'ii '1. .." '-'
lit-‘1 iaziretrla lll:$].5dn§a Pace mete: .. .. ' I "

'.".-'t:-:..tt -1‘ i: D :t'. '.-I :J:;;5.:i't'tt I':,t' :fllit-HLII'I tr.’ "::'u:'utt':-.'".'5.5.1.311 t':,- 3111;:- i

5'."'.'E -'-.:::'-_-
a“ .-u:-gtsr:'a:' s .' .-....
'Lri"-E"-a=7'ts- Livia-er.
West-7n- iiart- !- 5535321
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Dear Madam.

Hepe yeu are well.

Writer refers to the email hereunder dated 4th inataat and kindly reminds yet: that the said pat-parted eettrt arder dated '1} December EHEE
aiieuid he cnrreeted as a matter ef‘urgetiey and the stamped ene Fare-arded aa aeeneat peeaihle.
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Fur eenveuienee, writer attaches the relevant twe draft enurt ardera as per the 3 |[Clett'tlther EGEE judgment and El Deeenther EllZ permitted
judgment.

1t‘t"riter is already late le ledge the leave applietttiett with the SEA and kindly request. that yeti eernply a5 atteneat peaaihle.
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UEJQd day,

The matter was tint bethre Judge President Hlephe, hut befhre .luatiee l3 Steyn {1131.}...
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