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IN THE EQUALITY COURT

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE. DIVISION, CAPE TOWN)

CASE NO: E008f2021
In the matter between:

DR TONETHA JAY First Complainant

DR JAY COSMETIC (PTY) LTD Second Complainant

and

MEDICLiNlC (PTY) LIMITED Respondent

The Complainants were represented by Mr. Reyna De Beer- 1‘ O
The Respondent was represented by Ads K Pitlay SC and Ada A Brown

The matter was heard by STEYN J in court on 15 September 2022.
Judgment was handed down electronicaliy by simulation to the representatives of the parties via email
on 3 October 2022.

JUDGMENT: 3 OCTQBER 2022

lNTRODUCTIQN

1. The complainants instituted proceedings against the respondent 'Medicrinic’, to

be entertained by the Equality Court in the Cape Town High Court in terms of s 20 of

the Promotion of Equalityr and Prevention of Unfair Discrimination Act, 4 of 2000 (The

Equair'ty Act") read with Regulation 6 (1) thereof. The claims. in the interests of only as

the complainants, is one of unfair discrimination and harassment by Mediclinic of

complainants in terms of the relevant provisions of the Act. Damages are sought and

the court is requested to order that a cancelled commercial lease agreement between

the second complainant and the respondent. be reinstated.



THE EQUALITY ACT

2. Equalityr Courts were created by the Equality Act, promulgated as a direct result

of s Q of the Constitution of the Republic of South Africa of 1996, which introduced the

constitutional right to equality. The Equality Act is a comprehensive South African anti-

discrimination law which dictates 1 that no person may untairiv discriminate directiy or

indirectly against anyone on one or more grounds.2 it provides procedures for the

determination of circumstances under which discrimination is regarded as unfair.

Unfair discrimination is prohibited by the government, private organisations and

individ uais.

3. ‘Discrimination’ is defined in s 1 (1) as— ‘any actor omission, inctuding a poiicy,

iaw, ruie, practice, condition or situation which directiy or indirectiy—

(a) imposes burdens, obtigations or disadvantage on; or
(b) withhoids benefits, opportunities or advantages from, any person on one or
more of the prohibited grounds,"

4. ‘(P)rohibited grounds’ are defined as:

Ta) race, gender, sex, pregnancy, maritai status, ethnic or sociei origin, colour,
sexuat orientation, age, disabiiity, reiigion, conscience, beiiet; cuiture, ianguage
and birth; ...or
(b) any other ground where discrimination based on that other ground—

(i) causes or perpetuates systemic disadvantage;
(it) undermines human dignity; or
(iiii) adverseiy affects the squat enjoyment of a person 's rights and
freedoms in a serious manner that is comparabie to discrimination on a
ground in paragraph (a);’

1 in subsection ti thereof
3 in terms of subsection {3} thereof.
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5. The Equality Act establishes the divisions of the High Court and

designated Magistrates courts as ‘Eouaiity Courts’ to hear complaints of

discrimination, hate speech and harassment. Section 4 of the Act deais with ‘Guiding

principies’, including the eXpeditious informal processing of cases, access to justice to

persons in relevant judicial dispute forums, and criteria to facilitate participation in

terms of s 19 of the Act, recognising:

‘(2)(a) The existence of systemic discrimination and inequaiities, particuiariy in
respect of race, gender and dist-ibiiityr in aii spheres of fife as a resuit ofpast and
present unfair discriminatioh, brought about by coioniaiism, the apartheid
system and patriarchy; and 10
(b) the need to take measures at aii ieveis to eiiminate such discrimination and
inequaiities. ’

6. Section 6 is a general prohibition of unfair discrimination; section 8 prohibits
unfair discrimination on the ground of gender. Section 13 addresses the burden of
proof to establish discrimination.

T?) if the compiainant makes out a prime facie case of discrimination-
(a) the respondent must prove, an the facts before the court, that the
discrimination did not take piace as aiieged; or
(b) the respondent must prove that the conduct is not based on one or
more of the prohibited grounds. 7—0

{2) if the discrimination did take piece-
(a) on a ground in paragraph (a) of the definition of'prohibited
grounds', then it is unfair, uniess the respondent proves that the
discrimination is fair;
(b) on a ground in paragraph (b) of the definition of 'prohibited
grounds', then it is unfair-
(i) if one or more of the conditions set out in paragraph (b) of the
definition of 'prohibited grounds' is estabiished;
(it) uniess the respondent proves that the discrimination is fair.’



"i'. §§fliflhfifi deals with the determination of fairness or unfairness; Harassment
is not subject to determination of tairness3: The retevant parts read as follows:

72) in determining whether the respondent has proved that the discrimination is
fair, the foiiowing must be taken into account:

(a) The context;
(b) the factors re terred to in subsection (3);
(c) whether the discrimination reasonahiy and iustifiabiy differentiates
between persons according to objectiveiy determinants criteria, intrinsic
to the activity concerned.

{3) The factors referred to in subsection (2) (h) inoiude:
(a) Whether the discrimination impairs or is‘iiireiy to impair human dignity;
(h) the impact or iikeiy impact of the discrimination on the compiainant;
(c) the position of the compiainant in society and whether he or she suffers
from patterns of disadvantage or heiongs to a group that suffers from such
patterns of disadvantage;
(d) the nature and extent of the discrimination;
(e) whether the discrimination is systemic in nature;
(0 whether the discrimination has a iegitimate purpose;
(9) whether there are iess restrictive and tees disadvantageous means to
achieve the purpose;
(h) whether and to what extent the respondent has taken such steps as
being reasonahie in the circumstances to-(i) address the disadvantage
which arises from or is reiated to one or more of the prohibited grounds;
or (ii) accommodate diversity. ‘

PROCEDURAL BACKGROUND

8. The complainants issued the application on 3 September 2021. it was directed

by Ndita J, allocated to hear the matter, that the first directions hearing would be held

on 18 November 2021 at a virtual hearing. At that hearing the court, by agreement

between the parties issued directives that:

3 Sec 15 of the Act.
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3.1 the issues to be determined separately, as points in iimine, were

whether this court has iurisdigtigg to determine the matter and whether

Mr Reyna de Beer, a non~legal practitioner, should be allowed 352

regresent the complainants.

3.2 It was directed that the parties would file a joint minute by 3

December 2021 to regulate proceedings such as the date on which the

proposed pretiminary issues would be heard, and when heads of

argument would be filed in this respect.

9. The ex tempera judgment of Ndita J, of 22.2.22. indicates that Mr de Beer ('De

Beer’) subsequently sought that ail issues be determined at a single hearing. Some

disputes arose. Court recess commenced on 3 December. A further directions

hearing, sought by De Beer during recess, could not be accommodated. De Beer

levelled accusations of lack of impartiality and bias at the Judge and called on her to

recuse herself. Ndita J quotes extensively from email correspondence from De Beer

that demonstrate that he, inappropriateiy, often incomprehensibly, questioned her

impartiality and requested her to consider either recusing herself or to provide reasons

why she ‘suddenijlur had a change of position she regards as being in the interests of

fostice.’ De Beer continued to transmit derogatory emails and threatened to report the

Judge to the JSC. He did not persist with a recusai application, but Ndita J,

commenting on his conduct, recused herself from hearing the matter further.

10. In August 2022 i became aware that the matter had been allocated to me while

I was on long leave. The parties were requested to attend to the very voluminous,

disordered, unmanageable file. After the documentation had been couriered to my

office by De Beer, who refused assistance from respondent’s attorney, I was advised,

l0
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with reference to correspondence, that the parties had agreed that the preliminary

issues to be considered were those as per the directive of Ndiia J, before she recused

herself. it was agreed that the issues to be determined at the preliminary hearing were

whether (a) this court has iurisdiction to hear the matter; and {b} whether the

complainants mav be represented by a non-iapal representative,"I Mr Revno de Beer.

THE PARTIES

11. The first complainant is Dr Tonetha Jay (’Dr Jav'}, a (white) female medical

specialist, ‘an internationaiiy acclaimed surgeon and respected medicat practitioner:

the recipient of numerous awards in her fieid of expertise. The second complainant is

Dr Jay Cosmetic (Pty) Ltd, a duly incorporated private company, the alter ego of Dr

Jay, its sole director. Dr Jay resides and practices her profession as a ’ptastio and

reconstructive’ surgeon in the ’Cape Town area’; details of her address or place of

business are absent. She did not attend the preliminary hearing on 15 September

2022; no confirmatory affidavits were attached to the papers flied on her behalf.

12. The complainants refer to the address of their representative, De Beer, the

President of the Liberty Fighters Network (‘LFN’), a not for gain voiuntary association,

of which she is a member, as the address where she will receive process and

communication of the proceedings. The ’residentiai address’ provided for the LFN and

De Beer in the Form 2, instituting the application, and a postai address for De Beer,

appears to be near Pretoria. LFN is not a law clinic and ‘none of its representatives

are toga! practitioners’, according to correspondence. De Beer maintains that they

mayr not espect payment iortheir services and rely on voluntary donations.

4 Emails dated 5 september EDEE from my office, 2 September and 26 nogust 2022, from De Beer and,
important, 24 August 21322 from Mr Bromiev on behalf of Mediciinic.

l6
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13. The respondent is Mediclinic (Pty) Ltd, a duly incorporated private healthcare

services group, with its Head Office in South Africa situate at Stelienbosch. The main

issue of the compiainants with Mediclinic relates to the cancellation of a Lease

Agreement entered into by complainants with the Mediciinic in Vergelegen, Somerset

West. Western Cape.5 The Lease Agreement provided benefits to Dr Jay, including

consulting rooms, the use of an operating theater, medical faciiities of Mediclinic’s

Vergelegen Hospital, as well as referrals within the network. The Lease Agreement

details Internal Rules and stipulates when a breach of the lease may lead to its

cancellation. inter alia the agreement provides that Mediciinic shall be entitled to

cancel the lease forthwith following unacceptable conduct by the tenant.

14. The crux of the matter appears from the founding affidavit of Dr Jay, who notes

that the application relates to the arbitrary and unilateral immediate termination of the

commercial lease agreement between Mediclinic and the second complainant on 8

June 2021, by Mediclinic, aliegedly as a result of male tide discrimination against them,

without providing reasons. For reasons that do not appear to be iegallyjustifiahle, she

holds that the contract shouid be interpreted in her favour. She suggests that this

court, with its informal processes, should allow her to summon witnesses to provide

undescribed documents in support of her application, without expiaining why neither

documents nor confirmatory affidavits have been annexed to her papers. 3

THE CLAIMS

15. The complainantSi'Dr Jay completed the prescribed FORM 2 in terms of s 20 of

the Equity Act, and regulation 6(1 ) thereof. The form prescribes that affidavits of other

5 Ti 3 p 49
5' Fit par 5 and sub paragraphs
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persons in support of the application ‘rnust be attached.’ Dr Jay alleges that Mediclinic

‘arbitrariiy and uniiateraiiy terminated" a Lease Agreement as a result of its

discrimination against the complainants, resuiting in direct and indirect damages to

them. The complainants request that Mediclinic‘s conduct he declared as

discriminatory on the prohibited grounds as provided in the Equity Act. Damages of

R 8.1 million is claimed and an order that the cancelled lease be reinstated.

JURISDICTION: LEGAL ASPECTS

16. The Equality Act defines the term 'i.'-.'l:;.ruaiityr Court’ as a court contemplated in

section 16, read with section 31 thereof, and includes any reference to 'court’. Section

16 provides, inter aiia, that:

1’1) (a) Every Division of the High Court or iocai seat thereof is an Equaiity Court
for the area of its jurisdiction? —

'(5) A presiding oi‘i'icer must perform the functions and duties and exercise
the powers assigned to or conferred on him or her under this (the Equaiiry Act)
or any other iaw.’

17. Sections 20 (3) and (4) of the Equality Act provide (in relevant parts) the process

to be followed and that the court seized with the matter shall decide whether the matter

is to be heard in the Equality Court or whether it should be referred to another

institution, court, or forum which, in the presiding officer's opinion, can deal more

appropriately with the matter in terms of such alternative forum's powers and functions.

If the presiding officer decides that the matter is to he heard in the Equality Court, the

matter is referred to the clerk of the Equality Court, who shall ensure that a date for

hearing of the matter is assigned.

18. Equality courts are specialist courts established within existing court structures

and are granted specific iurisdiction to hear complaints grounded in the Equality Act.

to
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Their jurisdiction is limited to issues where the conduct complained of is founded on

unfair discrimination. in terms of subsection (4), before deciding to refer a matter, as

contemplated, the presiding officer must take relevant circumstances into account,

including the personal circumstances of the parties. the physical accessibility of anyr

contemplated alternative forum, the needs and wishes of the parties, the nature of

the intended proceedings and whether the outcome of the proceedings could facilitate

the development of judicial precedent and jurisprudence in this area of the law.

19. Jurisdiction is the competence of a court to hear and determine the issues

between the parties. A court’s jurisdiction to entertain a matter may be limited for a

variety of reasons. in the quoted SCA judgment, Minister of Environmentai Affairs &

Tourism v Genius ? the court held:

19.1 The jurisdiction and powers that the statute centers on Equaiity Courts
is wide and, as a resuit, at ieast some of the relief sought iies soiety within the
jurisdiction of the Eouaiity Court.a

19. 2 The tact that much of the reiief sought couid aiso be granted by the High
Court, does not detract from the Equaiity Court's jurisdiction, nor is it a reason
to deprive the compiainants of the procedurai benefits they hope wiii accrue
from proceeding in the Equaiitv Court.g

19.3 Some of the reiiet sought couid he acfiuo‘iceted gniv by the High Court -
tor instance, ciaims based on constitutione.i provisions other than equaiity.
This, however does not entaii that the Equaiity Court cannot first (or
concurrentiy) adjudicate upon ciaims that are property before it.1E3

i too? {3) 5A 62 {5cm
3 At par 12.
9 At par 12.
iii At par 13.
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20. in the oft-quoted, correctly articulated by respondents representative, Manoflg

d Associates iPtv) Ltd v Department oifi’oads a Transport, EC {No 2) 11 the court held

that:

20.1 it is abundantly clear that the Equality Court was established in
order to provide easy access to justice and to enable even the most
disadvantaged individuals or communities to walk off the street, as it were,
into the portals of the Equality Court to seek speedy redress against unfair
discrimination. through iess formal procedures.‘12

20.2 As regards some features of the Equality Court:

157] The Eduaiity Court is a speciai animai. in modern iangoage
one couid describe it as 'a special-purpose vehicle'. it was
cleariy designed and structured to ensure speedy access to
judiciai redress by persons compiaining of unfair discrimination...’

20.3 it is a fact that, apart from the provisions of the Eouaiity Act, High

Courts and Magistrates' Courts continue, daily, to uphold the fundamental

vaiues of our Constitution within the parameters of their powers. The

Equality Court is a helpful added tool to promote transformation in the

realisation of our best aspirations. It is a separate and distinct court with

powers specified in its emoowerino statute.13

20.4 The issue for determination in the matter is whether the complaint

before the court falls within the purview of the Eoualitv Act. Then the court

must consider the powers and functions of the Equality Court. A result that

n ZGOS {6} SA 539 {SEA}
‘2 At par 53.
‘3 at par 62.
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an order by the Equaiity Court might have the same effect as an order of a

High Court on review, is merelv coincidental.“

20.5 Labels (to typify or categorise proceedings) are iess important

than substance. Univ complaints or 'causes of actionr provided for bv the

Edualitv Act. are susceptible to adiudication bv the Eoualitv Court: that is

the court set up for a particular purpose. Other causes of action are

accommodated in other appropriate courts. The Equaiity Court was

especially set up to deal with unfair discrimination and the issues provided

for by as 10 - ‘12 of the Equality dict.15

SUBSTANCE — THE EQUALJTY COURT’S JURISDICTION

21. The complainants argue that the allegation by respondent that they breached

the commercial Lease Agreement, and its allegedly unlawful termination, ‘was the

direct resuit of discrimination on one or more of the prohibited grounds."IE They claim

that Mediclinic, through its representatives mentioned in the founding affidavit, and

others in its empioy, as a group or individuaily, discriminated against them and are

infringing on their rights to equaiity.’1? l have referred to the definition of ‘discrimination’

in the Equaiity Act; any act or omission, poiicy, practice, or situation which directly or

indirectly-— imposes burdens, obligations or disadvantages on, or withholds benefits,

opportunities or advantages from, any person on one or more of the prohibited

‘4 At par 7"! .
“‘5 At par 72.
15 Compiainants Heads of Argument. par 4.2.2.
17 Far 6.2 FA in 11.
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12

grounds. ‘[E]ouaiity’ includes the full and equal enjoyment of rights and freedoms as

contempiated in the Constitution; de- fore and de facto equality.

22. he addressed in Mediciinic’s answering affidavit, in crderfor the complainants

to engage the jurisdiction of this court, a case of unfair discrimination, or harassment

must be demonstrated. Mediciinic’ maintains and argues that no factual basis for a

claim of unfair discrimination has been demonstrated. it maintains that the

complainants misunderstand the stance of Mediclinic in respect of jurisdiction;

Mediclinic does not argue that the jurisdiction of this court is ousted because the ciaim

is one of breach or unlawful termination of a contract; Mediciinic submits that it has not

been demonstrated Lair that the claim of breach of contract or unlawful termination

of contract, has been founded on unfair discrimination of an};r description.

23. Mediciinic argues that when regard is had to the assertions of the complainants

in the founding affidavit, none of the allegations (or grounds) withstands scrutiny:

23.1 In the founding affidavit certain representatives of Mediciinic are

highlighted,13 not necessarily for any inteliigibie reason. Dr Jay emphasized that

five individuals are white males and one a white female.19 She annexed large

black and white photographs of various people, alleging that 'even‘ the Executive

Management of the respondent is gender biased, as eight of the ten executives

are male, one of colour, and two females, of whom one is of colour. The

lift

relevance of the aliegations in these paragraphs escape me; the involvement, in 20

13 FA p 10 par 5.2
‘9 FA p it), par 5.3.
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Dr Jay’s complaint, of all the highlighted individuals. has not been demonstrated;

the ailegations and photographs are mainly irrelevant and inappropriate.

23.2 The relevance of the allegations related to the complainants cause of

action, was not established. Mediclinic points out in much detail that generally it

does not employ medical practitioners, who practice independently for their own

account, following rulings of the HPCSA. These practitioners have access

privileges to Mediclinic’s hospitals where they use the facilities. The hospital

employs administrative, technical and nursing staff, who interact with and assist

the medicai practitioners.

23.3 The medical practitioners are expected to conduct themselves to

professionally. Co-operation and good relationships between hospital staff and

the independent professionals are essentiai for patients and employees, male or

female. The disparaging allegations of compiainants fail to have regard to

Mediclinic’s alleged commitment to diversity and inciusivitv, as a basic tenet of

its ethos, it being a Level 4 B—BBEE employer, who has improved its points every

year since 201? and has put a range of measures in place to increase its race

and gender representativityF“

23.4 As noted, complainants maintain that Mediciinic's termination of its

Lease Agreement is the result of unfair discrimination,21 based on a range of

listed grounds.22 Mediciinic argues, persuasively, that no factual basis of 1m

whatsoever nature is provided in respect of this claim. The complainants

——I—.-IH-I

3“ AA, p 134, par 13 and14.
2" FA, p 11, parEH.
22 FA, p 12, par 5.3.
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maintain that the Equality Court is the 'more preferred court in the event that ‘the

relevant source documents’ should be declared unconstitutional, leading to

discrimination, and that in any event the quantum of the damages claim against

the respondent falls outside the jurisdiction of the Magistrate’s Court,23 Mediclinic

pointed out that in the relief sought by the complainants they do not seek an

orderthat the source documents (presumably the Lease Agreement) be declared

unconstitutional on the basis of discrimination; the relief sought appears to be

based on allegations that the conduct of Mediciinio was discriminatory?

23.5 To the extent that it was submitted that the claim is founded on the

Consumer Protection Act, or that Mediclinic made unilateral changes to the “3

Lease Agreement in respect of service delivery and the issue of notices in the

event of a purported breach,25 these points were not elaborated on or pursued in

the founding affidavit or in argument, lack merit and do not appear to be relevant.

23.6 Dr Jay maintains that her track record wiil show that she respects her

colleagues and that she is known as a likable person, strict with medical ethics

and procedures.25 In reply to these comments Mediclinic’s representative, Mr

Marquin Crotz, (‘Crotz’) the general manager of Mediclinic Vergeiegen, states

that Dr Jay has a track record at the hospital of ‘profound disrespect for

colleagues and staff’, ‘mr‘red by dishonesty.’

23.? Dr Jay concedes in her affidavits that she questioned measures 26

implemented by the Government in respect of COVID—‘i 9, after the declaration of

23 FA, p12, par 6.5.
34 Form 2, p 5 par (1) under 'Relief sought'.
35 FA, p 13, par 6.3.
1'5 FA [1 14 par 11
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the National State of Disaster in March 2020. admitting that she is ‘otltspoiren’

professionally and ethically. She believes that most of her colleagues were either

scared or disinterested to express views. However, as a result of her ope-n debate

she has received 'a lot of animosity from m other fellow colleagues.”

mentioning a male doctor. allegedly in a romantic relationship with a female

doctor. who took his side. The motive for. and relevance of these relationship

details. and how this relates to discrimination. escapes logic. The factual basis

for allegations allegedly constituting discrimination, was addressed on behalf of

the respondent:

23.7.1 Firstly. there was the issue of a disagreement in respect ofW l 0

iisj. which Dr Jay concedes are common and often easily resolved, which

gave rise to treatment that she maintains was shameful as ‘two male

doctors lorrnled] an alliance to boldly argue with a single female. which Dr

Jay experienced as a degrading and humiliating even£93 1 agree that the

conduct of the two doctors. as alleged. does not constitute a basis on which

to impugn the conduct of Mediclinic. Mediclinic asserts2g that the aggressor

in the debate was not either of the doctors. but Dr Jay herself; it is pointed

out that the fact that some doctors made common cause in an argument

against a female doctor. cannot pe se lead to a conclusion of discrimination.

Dr Hobbs. one of the doctors. is a woman; the respondent's argument that 2,0

there is no evidence that this confrontation was motivated or tainted by

gender discrimination. was persuasive.

2" FA. p 14. par ?.3.
23 FA. p 15. par 14.
39 AA. p '1 it]. per 92.
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23.?2 Secondly, ailegations of incorrect billino were addressed on

behalf of iviediclinic,END with reference to source emaiis.31 it was contended

that the emaiis reflect a reasonable approach by Mediclinic in the face of

intemperate accusations of ties and victimisation by Dr Jay. As argued, i

agree that these emails do not demonstrate a basis for discrimination

against Dr Jay by hiediclinic.32

23.7.3 Thirdly, Dr Jay raised that a female nurse was treated

disgracefuiiv and was targeted by a mate doctor, using foui ianguage in the

presence of others.33 Dr Jay reported the alleged ‘victimisation of women’

incident to Crotz (inciuding other staff members) by email, complaining lfl

about the treatment of women at the hospital, an issue she said she had

raised previousiy, as did her 'iegrai team’, ostensibly referring to De Beer

and LFN. [ do not see how the unfortunate incident in March 2021, has any

bearing on Dr Jay’s cause of action in this matter. The incident was

comprehensively addressed by Mediciinic3‘i (and the nurse in question) and

culminated in an aneiogvr from the offending doctor, an acceptance by the

nurse of the apology. and a statement by her that she did notieei ‘victimised

or threatened’. 35

233.4 Fourthlv, Dr Jay compiained that she was receiving ‘iess referrais’

from within Mediciinic‘s 'circie, to inter alia, treat burn victims'fl Mediclinic '1 G

3'3 FA, p 18. Far I10. and ?'.1t.
51 Fit from page ?2,T16
3'2 AA, o ”2, par 98.
33 FA. n19. oar?.12 and TJ 7 p 81
3“ See, inter alia, email Ti 8, p 32
35 AA. p1?2,par 99 and MC 26 p 24?.
35 FA. p 19. car 114.
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comprehensively addressed this complaint, as explained to Dr Jay;

Mediciinlc’s nursing staff are allegedly net qualified to deal with burn victims

as the hospital is not geared for their needs; Mediclinic faced litigation

where it was alleged that the patients should have been referred to

hospitals with burn units and nurses trained in the specifics of dealing with

burn victims. Mediclinic demonstrated that its approach in respect of burn

victims had nothing to do with Dr Jay. The hospital could not meet the

demands of the particular patient. There does not appear to be anything

sinister about the situation, which reflects a rational approach from

Mediclinlc.3?Despite a reasonable explanation, Dr Jay, referring to her it)

excellent credentials and suggesting a 'cornpromlse,’ threatened to address

the matter with her ‘legal team’and to ‘revart to higher powers. ’The email,

referring to hearsay evidence, copied in De Beer. 33

23.7.5 m, Dr dayr concluded, from several incidents during February

2021., that Mediclinic, through its management and staff systematically

started to discriminate against her by preventing her from enjoying certain

privileges that, as a tenant at the hospital, she was entitled to.“ She does

not identify what privileges these were or which of those privileges

Mediciinic was denying herlthern, or the basis on which discrimination is

alleged in this instance. Mediciinic denied the allegation, submitting that Dr 26

Jay was not treated differently to other practitioners at the hospital.

37’ AA, p 1?4, par 100.
3'3 Fn. Ti 9 p 84
39 FA, p 13, par 7.9.
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24. On the basis of, inter aiia, the mentioned complaints (none of which

demonstrates a case of unfair discrimination}, Dr Jay claims that Mediciinic was 'so

desperate to constructiveiy force her to give up her tease’ as a result of its

discrimination, that it created ridiculous rules and practices via its management,

unilaterally, without her input, as the person directly affected by the policies. (Dr Jay

had complained of actual termination of her lease, not constructive termination. The

rules and practices referred to, were not identified; no discriminatory rules or practices

are obvious.) She exolained a garbled conspiracy theory by pointing out that Mediclinic

is in a better financial position to afford prejudicing itself in order to ‘directiy

discriminate against her and to ’constructiveiy’ compel her to terminate her lease. 4“

25. Mediclinic denied the allegations and invited Dr Jay to identify what she was

referring to. it was pointed out and demonstrated, that Crctz tried to resolve issues

with Dr Jay, maintaining that termination of their relationship was a last resort. He

pointed out that many female professionals of different ethnic origins and beiiefs, work

together happily at Mediciinic. He maintains there was no intention or reason to

discriminate against Dr Jay; any discrimination was denied; it was alleged that Dr Jay

clashed with management, staff, fellow professionals, and people who did not share

her (COVlD) beliefs, where she was invariably the aggressor.“

26. On behalf of complainants it was emphasised in Heads of Argument and during

argument, that they had made out a prima facie case for the relief sought. it bears

mention that complainants’ representative, De Beer. who has no legal qualifications,

could not articulate the meaning of prima facie proof. (Loosely expiained, prima facie

‘9 FA, p 20, par 116.
‘1 as p 1?5 par 102
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evidence is evidence that is sufficient to establish a fact or a presumption of the truth

of a fact, unless there is contradictory evidence.) it is the case on behalf of Mediclinic

that Dr Jay has faiied to meet the threshold for a claim of unfair discrimination and that

no prima facie case has been established in her favour. When addressing the

jurisdiction of this court, it was argued on behaif of Mediclinic that:

26.1 It is trite that the complainants must make out a prima facie case

of discrimination; i have dealt with the term ‘discriminaiion’, as defined, and

that it refers to conduct or a policy which directly or indirectly imposes

burdens, obligations or disadvantages on: or withholds benefits,

opportunities or advantages from, a person on one or more of the prohibited

grounds.

26.2 I agree with Mediciinic's argument that the founding affidavit does

not disclose any conduct falling within the definition of discrimination”.

2?. I was referred to MEG for Education. KZN v Piiiav. 4"“ The matter related to

alleged discrimination on the ground of religious andior cultural practice and fairness.

The Constitutional Court considered the correct approach to ‘discrimination’ under the

Equality Act, commenting that unfair discrimination, by the State and private parties,

including on the grounds of reiigion and culture, is specifically prohibited by ss 9(3)

and (4) of the Constitution. The court noted:

The Equaiiiy Act is the iegisiaiion contempiaied in 3 9(4) and gives further
content to the prohibition on unfair discrimination.“ Section 6 of the Equality

.._- .. .__.-_. __ _a_ —I-

43 BEDS {1] SA 4?4 {CC}, par 39.
“a See the long tide of the Equality Act which reads:

“To give effect to section 9 read with item 23(1) of Schedule 6 to the Constitution of the
Repubiic of South Africa, 19%, so as to prevent and prohibit unfair discrimination and
harassment; to promote, eqnaiit}.r and eliminate unfair discrimination; to prevent and prohibit
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Act reiterates the Constitution is prohibition of unfair discrimination by both the
State and private parties on the same grounds inciuding, of course, retigion and
cutture. ’44

23. The court commented, with reference to authorities. on the preliminary issues

relating to the nature of discrimination under the Act. namely:

‘The firstis that claims brought under the Equalitct must be considered within
the four corners of that Act. This Court has held in the context of both
administrative and labour taw that a litigant cannot circumvent legislation

'enacted to give effect to a constitutional right by attempting to rely directly on
the constitutional right. To do so would be to “felt to recognise the important
task conferred upon the legislature by the Constitution to respect, protect.
promote and fulfil the rights in the Bill of Rights. ” The same principle applies to
the Equality Act. Absent a direct challenge to the Act, courts must assume that
the Equality Act is consistent with the Constitution and claims must be decided
within its margins.’

29. Mediciinic argues. accordingly. that claims brought under the Equality Act

should be considered within the four corners of the Act. A litigant cannot circumvent

legislation enacted to give effect to a constitutional right, by attempting to rely directly

on the constitutional right.45 The question of whether a comparator is required for a

claim under the Equality Act was left ooenflE it was held by Langa CJ. that in order to

establish discrimination (in that case), the complainant had to show that the

hate speech; and to provide for matters connected therewith.”

4” Section 5 reads: “Neither the State nor any person may unfairly discriminate against any person.” The
“prohibited grounds" on which discrimination is barred. are defined in section 1 which repeats the list in section
9(3) of the Constitution.
45 nt par ill] of the judgment.
4'5 At par 44.
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respondent ‘in some way interfered’ with the complainant's participation in or practice

or expression of her religion or culture.“

30. The respondent's representative argued. persuasively. that the complainants

have not met the threshold for discrimination in terms of the Equality Act- Sithoie and

Another v Sithoie and Another iiiwas quoted. where the CC held:

'[19] The idea of differentiation lies at the heart of equality Jiurisprudence in
general. Equality jurisprudence deals with differentiation in two ways:
differentiation which does not invoive unfair discrimination, and another which
does. The principle of equaiity does not require everyone to he treated the
same, but simpiy that people in the same position should be treated the same.
However, the government may classify people and treat them differentiy for a
variety of legitimate reasons. For, r[.I’Jt is impossihie to [regulate the affairs of
inhabitants] without differentiation and without ciassifications which treatpeopie
differently and which impact on people differentiy'. Mere dih‘erentiation wiii be
vaiid as tong as it does not deny equal protection or benefit of the iaw, or does
not amount to unequal treatment under the iaw in violation of s 9(1) of the
Constitution. ’

31. Harksen v Lane NO and Othersfiga judgment by Goldstone J, was referred to

on behalf of Mediciinio and a helpful summary was provided. The Court held that

where the equality clause is invoked on the ground that law or conduct differentiates

between people or categories of people in a manner that amounts to unequal.

treatment or unfair discrimination. the enquiry proceeds in stages. to assess: 59

‘7 At par 46.
‘3 mm {5] on 34 {CC}
“9 less {1] Sit sou {CC}
59 See also Sithole. par 20.
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31.1 Whether the provision differentiates beMeep ceosle or categories of

peopie. if so, whether the differentiation bears a rational connection to a

legitimate government purpose. if it does not, there is a violation of 5 8(1). If it

does bear a rational connection, it might nevertheless amount to discrimination.

31 -2 Whetherthe differentiation amounts to unfair discrimination, requires the

following analysis:

31.2.1 Does the differentiation amount to 'discn'rnfnaffon'? lf it is on a

specified ground, discrimination witl have been established;

31.2.2 if the differentiation amounts to 'discriminatfon'. the question is,

does it amount to 'unfafr discrimination"? If it has been found to have In

been on a specified ground, then unfairness will be presumed.

31-2.3 if, at the end of this stage of the enquiry, the differentiation is

found not to be unfair, then there will be no vioiation of s 8(2)-

31 .2.4 if the discrimination is found to be unfair, a determination will

be made as to whether the provision can be justified under the limitations

clause (s 33 of the Interim Constitution, now s 36 of the Constitution).

32. It is the argument of respondent that in this matter no differentiation by

Mediciinic towards the complainants has been shown of whatsoever nature and that

accordingiv not even the first threshold under the Equality Act has been met. It is

submitted that this court does not have the jurisdiction to determine this matter and 26

that accordingly, the application cannot be entertained and falis to be dismissed.
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GREDUNDS FUR JURESDECTIQN 0F THE EQUfitLtTY {ZUHRT

33. The complainants maintain that this Eoualitv Court has the required jurisdiction

to entertain the matter based on severai grounds. The respondent disagrees and

argues that the proposed grounds do not withstand scrutiny. The issue requires a

carefui analysis of the facts and an equally carful application of those facts to the law.

33.1 Complainants maintain that the alleged breach of contract, or uniawfui

termination of the tease by Mediciinic, was the direct result of discrimination

on one or more of the prohibited grounds, as described under the definitions

of the Equality Act.“ Mediciinic points out that the Constitutional Court has

emphasised that the substance of a ciaim is relevant for consideration in

matters of this nature. it argues that if the substance of this ciaim is examined,

the compiainants have not established an}:r basis for a claim of unfair

discrimination.

33.2 Complainants argue that the Equality Act supersedes any other iaw,

which is trite.52 it is ciear, however, that as regards the aspect of jurisdiction.

there is no conflict with any other act or law. Mediciinic argues that under the

Equality Act no claim has been established to invoke the jurisdiction of this

court, sitting as an Equalityr Court.

33.3 Complainants maintain that they are part of a group who does not

support the pro-COViD-19 narrative. They argue that they have been treated

differently from the group of individuais who follow the COVID—1 9 narrative and

51 Complainants” Hon. par 4.2.2-
53 Compiainants' Hon, par d.2.3.
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that they are accordingly ’part of an identifiable group’.53 They maintain that

Mediclinic specificallyr confirmed that it wanted Dr Jay to align herself with

Mediclinic's beliefs, alternatively she had to find another place to work.“

33.4 Respondent maintained that the complainants misunderstand

Mediclinic’s position and referred, in the answering affidavit of Crotz. to an

incident between Drs Jay and Hobbs: Dr Jay was outspoken about her anti—

Covid, anti-vaccination views, also on social media, where she claimed,

allegedly falsely, to have worked in Covid wards. The hospital and some doctors

were concerned. Dr Hobbs was requested to talk to Dr Jay. During the

discussion Dr Jay,»r elaborated on her contrarian views related to COVID 10

vaccines, labelling these as the ‘Mark of the Beast“. Dr Hobbs told Dr Jay that

although she was entitled to her opinion and freedom of speech, she had an

ethical obligation to only share responsible public health messages. Dr Hobbs

expressed concern that Dr Jay was isolating herself from the medical

community, as her views were not aligned to the beliefs and value system of

the hospital. She suggested it may be better if Dr Jay found somewhere else to

work.

33.5 Dr Jay commented (ostensibly falselv)onthe discussion in an email of

6 February 2021 , to Crotzlthe hospital, advising that she had referred the matter

to her 'lawyer’,55 De Beer. According to Crotz, Dr Hobbs, who filed a 20

confirmatory affidavit. responded that she did NOT tell Dr Jay to take the

vaccine, as she alleged. Dr Jay disputes the contents of this paragraph,

u... ”Fry—F" . ..-._.ui.n_n.-| I'll—r in. nu.-. -r-wu.

53 Complainants Holt, par 4.3.2.
54 Complainants HoA, par 4.3.3.
55 See email MC E- as referred to on p 146 par 28.2



328
25

maintaining that the version of Mediclinic is the fine! nail in the cofiin’ of the

opposition.56

33.6 i refer to allegations in this regard from respondent’s affidavits:

33.6.1 Despite worldwide views on the seriousness of the CDVlD-‘le

pandemic; the declaration of a National State of Disaster. repeatedly

extended, and the Regulations issued to combat the spread of COVID~

19, where non-compliance with certain regulations was a punishable

offence, Dr day insisted on actively propounding views contrary to the

oenerallv accepted international standard of response to the pandemic.

Mediclinic explained that it was difficult for the hospital to accommodate It]

a prominent professional at its hospital publicly propoundino beliefs

regarding Covid-‘IQ and the vaccines. inimical to prescribed practices

and protocols. Mediclinic encouraged persons working in its hospitals to

be vaccinated, but, this was not mandatory when the lease agreement

was terminated. As argued, it does not appear that Dr Jav’s resistance

to vaccination plaved any role in the termination of the lease

agreement?

33.6.2 l have explained what transpired during the discussion between

Dre Hobbs and Jay, that Dr Hobbs was concerned about Dr Jay's

expressed contrarian views and suggested that it may be better for Dr 10

Jay to find somewhere else to work. Dr Hobbs maintains that she did not

address Dr Jay's anti- vaccine stance per see-.53 Dr Jay alleged that she

5‘5 RA p 2?1 per 14.3
5? AA, p 139, par 21.
53 M, p 148, par 29}.
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was asked to ieaue. as she was not taking the vaccine; she threatened

Medictinic with her ‘iawyer’ and cancelled a meeting;5q Mediclinic

emphasised that no one was forced to take the vaccine?“

33.7 gem, Dr Jay contends that Mediciinic committed an act of gender

discrimination against hens“f In support of a factuai basis for this contention the

complainants refer to various allegations in the founding affidavit.E112 These

meritiess aliegations have been addressed. Respondent submitted and

demonstrated that there is no factual basis for a claim of gender discrimination.

33.8 Fifthly, the complainants rely on a ciaim of harassment. 53 on the basis

that ‘as a result of being a woman and part of the group of peopie who beliefs

(sic) differently about COViD—‘iQ than the generai narrative, had been harassed

by the Respondent via its representatives and influencing other colleagues and

staff to the same'MTo this inarticulate narrative, respondent argued and showed

that there was no factual basis for the allegations.

33.9 Finaily. the complainants (inappropriateiy) refer to the burden of proof.65

As argued, the burden of proof has no bearing on the question of this court's

iurisdiction.

59 AA, p 148, par 29.8.
5“ AA. p 148. par 29.9.
5‘ Complainants Hoe. par 4.3.
52 Complainants HoA, FM 13.
53 Complainants HoA, par 4.6.
5‘ Complainants Hoe, par 4.6.2.
55 Complainants Hole, par 4}.

329

10

2A.?!



2?

REPRESENTATIDN BY A NON-LEGAL PRACTITIONER

34. An agreed point in iimine for consideration by this court was whether De Beer,

neither attorneyr nor advocate, was suitabie to represent the complainants in this

matter. Regulation 10(9) of the Equaiity Court Regulations reads:

‘(9)(a) Any party to the proceedings may, during the proceedings in
court, be represented by an attorney or advocate or our person of his or

III-I-R-In—Il-I-I-l-l-I-l

(b) The presiding officer must, it a party is represented by a personm
than an attorney or advocate and if the presiding officer is of the opinion
that such person is not a suitabie person to represent the party, inform
the party accordingiy. ’

35- I am not aware of judgments dealing with the scope and aim of this Regulation.

The informal nature of proceedings in Equality Courts, and the fact that some NGO‘s

andior Human Rights Organisations may be willing to assist complainants in prosecuting

ciaims in the Equality Court, without expecting remuneration, make the Equality Courts

a viable forum within which an unrepresented complainant may seek relief. I am not

aware of required qualifications for a representative in the setting of the Equality

Court. Any representative in the court should comply with acceptable standards,

aware that inappropriate conduct may not be to the advantage of clients.

36. De Beer has been representing the applicants in this matter since before their

claims were lodged. He is the President of the Liberty Fighters Network, a not for gain

organisation based in the area of Pretoria. He has no legal qualifications. 1 am aware

that he is, as to be eXpected, at a disadvantage in these proceedings as his opposition

are experienced advocates, assisted by Cape Town attorneys. The complainants, who

are based in Cape Town, chose to have him represent them. Respondent did not take

issue with De Beer representing the complainants, although it was agreed that the

aspect would be determined during the in iimine proceedings. in the circumstances l
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feel compelled to address this issue, considering the pattern of the conduct of De Beer,

which i believe impacts on his suitabilitv to represent the complainants.

3?. Much has been said lately about the importance of protecting the dignity of

courts, the judiciary and legal representatives. Discourteous, offensive language and

conduct by legal representatives (and litigants) will not be tolerated. Legal practitioners

have a duty to conduct themselves with the highest degree of integrity, to maintain the

decorum and dignity of the court. The Legal Practice Council (‘LPC’L the statutory

body established in terms of the Legal Practice hot,“55 and its Provincial Councils,

exercise jurisdiction over and regulate the affairs of admitted and candidate legal

practitioners. it aims to ensure that lawyers provide excellent legal services to the

community in an ethical, professional, honourable and competent manner.

33. Legal (which should include non-legal, where applicable) representatives have

duties to clients and to the judiciary.r to ensure the efficient and fair administration of

,iustice. The LPC protects the interests of the public in its dealings with legal

practitioners; its norms and standards relating to the professional conduct of legal

practitioners, aim to ensure their accountability. The LPG may refer a lawyer’s conduct

to the court, when he acts unprofessionailv; the court will determine how to deal with

a lawyer if the profession’s standards are violated. Outrageous behaviour, as

experienced from De Beer in his conduct of litigation, is indicative of a lack of respect

for the courts, undermines the legal system, the effective functioning of the court and

the administration of Jiustice. The conduct of De Beer did not assist the claimants; his

uniustified behaviour resuited in the recusai of a senior Judge. This caused a delay in

the finalisation of the matter. Unnecessary costs were incurred; deserving litigants

titan as of 2am

331

10

'10



29

were not able to access the court white it was seized with an attack on a Judge's

impartiatity.

39. Representation fulfils an important rote. A suitable representative appreciates

relevant legal issues and disputes and conveys such issues to hisiher client. Such a

representative is aware of hisiher duty to respectfulty assist the court. Admitted tegal

representatives are bound by a Code of Conduct, rules and directives of the court and

directives issued through judgments of the court. They are aware of what is required

when drafting correspondence, affidavits and heads of argument. They know that if

they exceed their ethical duties, their conduct may be reported to relevant authorities,

who may consider appropriate ways of censure. The public and litigants rely on the

courts for protection, to censure iegal, which should include non-legai, representatives

in appropriate circumstances, in the interests of justice.

40. In deciding on the suitability of a representative in the milieu of the Equality

Court, where more informal procedures are allowed, this court cannot ignore the

observations of the Judge who was compelted to recuse herseit from the matter

foliowing the inappropriate conduct of De Beer, considered with the SCA's comments

related to De Beer in Minister of Cooperative Governance and Traditional Affairs v De

Beer and Another: 5? in the said SCA judgment De Beer, an anti-Covid activist,

complained that David-19 regulations were overbroad, without, according to the court,

having the required expertise in the matter and without providing a factual foundation

for his conclusion. A generalised six—page invective was filed against the

Government’s COVlD-‘IQ response, that ailegedly defied a concise summary.F53

*3? {202113 Aii SA r23 {SEA} {1 Juiv 2021}
$5 At par 1d.
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41 . In this court De Beer levelled derogatory accusations of lack of impartiality and

bias against the presiding judge at a directions hearing, calling on her to recuse

herself, as apparent from correspondence, at times bordering on the un-inteiiigihle,

referred to extensively by the Judge in her ex tempers judgment. She commented

that De Beer’s correspondence was indicative of a condescending, patronising,

contemptuous, gratuitous, disrespectful and undermining nature, tainting the

proceedings. She recused herself from further hearings. Nothing on the

documentation before me justified the adverse comments of De Beer.

42. De Beer misrepresented facts, disingenuously, in his argument in the matter

before this court, when he denied that he had requested Nd ita J to reouse herself; he

was referred to the relevant passages in his correspondence. He also tried to

chalienge the basis of the matter to he heard before this court, and again had to be

referred to correspondence. De Beer has even, inter ails, unjustifiably challenged the

impartiality of the court's Chief Registrar, Ms Davids.

43. In the judgment of the scat9 referred to, concerns were raised with passages

in the founding affidavit; it was found that De Beer (the respondent in that matter) was

not a qualified virologist, pathologist, immunologist, medical doctor, or any kind of

scientist, nor expert, that would allow him to analyse the many reports to which he

referred. De Beer had noted that his field of expertise relates to conflict between

landlords and tenants. None of the reports referenced by him were confirmed by

qualified individuals; their authenticity and reliability were not provenffles in the matter

59 Minister of Coooerative governance and Traditional Affairs v De Beer and Another

m At par 15.
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before me, the underlying theme of the founding affidavit was De Beer's pre—

occupation with COVID-tQ deniaiism.“

44. The 80A referred to communications from De Beer and the LFN as ‘crude,

gratuitously insuiting, cieariy contemptuous and intended to denigrate this court.‘ it

was noted that the Constitutional Court has warned that unjustifiable, defamatory and

scurrilous utterances against judicial officers wiil not be tolerated. The court held that:

.there seems to us to be no aiternative but to refer this judgment to the
i‘siationail Director of Pubiic Prosecutions (the NDPP) for her attention. in doing

so we are mindful that Mr de Beer is a isveerson. However, even for a isvoerson
the statements are hevond the note and there is no excuse for his conduct or

that of the LFN.‘ (The Registrar was directed to take steps to ensure that the
judgment was brought to the attention of the NDPP.)7’2

45. De Beer informed this court, smugiv, that nothing came of this referral. He

appears to believe that since he has never been found guilty of contempt of court, his

previous (or any) conduct is unassailable. In argument he commented that he is hated

by the legal fraternity and an enemy' of the judiciary. It wouid be an unfortunate

oversight if he continues to believe that he is not accountable for his conduct, no matter

how unsuitable or inappropriate, by relying on the inforrnaiity of proceedings.

46. De Beer advised the court of instances where heiLFN has laid complaints or

became a respondent. He has chalienged the SCA judgment that i have referred to.

At my request documents were emailed to my Registrar, including an order from the

Constitutional Court, where [is Beer's application for leave to appeai was refused?3

7“ At par 16.
i3 At par 1 1 9.
’3 Case CCT i321 De Beer and LFN v Minister of Cooperative Governance and Troditionoi Aiioirs
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He has laid a complaint with the ‘Atrican Commission on Human and Peopte’s Rights...

based in Banjui. The Gambia’ (iiiCHPRY. He maintains that he represents 'President

Zuma’ in litigation. The judgment of Ndita .1. referred to. forms part of this challenge ‘in

so tar the prejudice that both President Zuma and writer have suffered at the hands of

Jiudicirzri bias and toss of independence ofboth the SCA and Constitutionat Court. ’3’4 De

Beer referred to other matters. including Constitutionai Court matters. where he is

involved. details of which are not relevant.

4?. Finaiiy. I refer to correspondence from De Beer on 16 August 2022. in preparation

of this hearing. Following an email from Mr Bromley (‘Brornlev‘) attorney for

respondents. addressing procedural aspects. De Beer responded. using intemperate

language. attacking Bromiey. commenting: ‘Justice Ndita (will be) deait with by the

Judiciei Service Commission.‘ To Bromlev’s complaint about the unjustified attack on

him. De Beer responded:

‘Cieariy the parties are in disagreement about the true facts... Unfortunateiy.
Justice Ndita taiied in her duties as a judge and has tett the parties wondering
why an Equaiity Act matter had been hovering in this court for t 1 months
without any progress whatsoever.’

48. My Registrar advised the parties that the court file was in unmanageable

disarray and required attention. It was noted that ‘Derogatory comments about any

Judge are not appropriate and wiii not he toierated.’ De Beer responded.

correspondence that speaks for itself:

‘Firstiy. the content of the court tits is in dispute and Justice Ndita is to biame
for that. Ndita J was ectuaiiy wasting everyone's time and it seemed as if she

T4 Emaii to the Registrar of Stevni on 19 September 2022 at that}.
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had no hnowiedge er how eeiEeeeiiiy Court operates. ii the once at the Chief
Justice had tairen more care to advance the establishment of proper Eouatity
Courts seated at High Courts. Justice Ndita woutd never have found writer to

be a threat to her knowiedge and recused herseit. if you, or any other, has a

probiem with the way writer speaks the truth about a judge not competent to

serve the people, ptease be wetcome to take any recourse you desire to bring
writer to book for expressing his honest opinion. Judges are no gods and are

servants of the peopie. Vou are most welcome to share this emaii with Justice
Ndita ityou so desire and maybe she is more successfui to prosecute writer for

contempt of court than the captured Supreme Court oppeai is. That way she 10
can aiso become a topic in ati our seized matters before the African

Commission conearning iudiciai irreguiarities. ’

COSTS

49. The principles pertaining to costs in constitutional matters were set out by the

Constitutional Court in Biowatch Trust v Registrar. Genetic Resourceghand Others ?5

where the foilowing was noted:

‘[24] ...ihe generai approach of this court to costs in iitigation between
private parties and the State. is not unguaiiiied. it an appiication is trivoious
or vexatious. or in anv other wav manifestiv inappropriate. the appticant
should not expect that the worthiness of its cause witi immunise it against 2 c-
an adverse costs award...’

{25] Mereiy iabetiing the iitigation as constitutionai and dragging in
specious references to sections of the Constitution wouid, of course, not be
enough in itseh‘ to invoke the genera! ruie as referred to in Ah'ordabte
Medicines. The issues must be genuine and substantive. and truiv raise
constitutional considerations reievant to the adjudication. The converse is
aiso true, nameiy, that when departing from the generai ruie a court shoutd
set out reasons that are caretuiiy articuiated and convincing. This wouid not
oniy be of assistance to an appeiiate court. but wouid aiso enabie the party
concerned and otherpotentiai iitigants to know exactiy what had been done 3 g
wrongiy, and what should be avoided in the future.’

F5 21309 {E} 5A 232 {CC}
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held:

51.

34

In Lawvers for Human Richts v Minister of Home Affairs and Others m it was

'[17] in both Biowatch, and Heten Suzman Foundation this court emphasised
that judiciai officers shouid caution themseives against discouraging those
trying to vindicate their constitutions! rights by the risk of adverse costs orders
it they tose on the merits. .. those seeking to ventilate important constitutionai
princioies shouid not be discouraged by the risk of having to pay the costs of
their state adversaries mereiy because the court hoids adverseiy to them.

[1 B] This, of course, does not mean risiotree constitutionai iitigation. The
court, in its discretion, might order costs, Biowatch said, it the constitutionai
grounds of attack are trivoious or vexatious. or it the iitigant has acted from
improper motives or there are other circumstances that make it in the interests
ofjustice to order costs. The Hioh Court controis its process. it does so with a
measure of flexibitity. So. a court must consider the rcharacteroi the iitioation
and [the iitioant'si conduct in pursuit otit'. even where the iitioant seeks to assert
constitutionai riohts. '

[19] What is 'vexatious'? in Bisset the court said this was iitigation that was
't‘rivotous, improper, instituted without sufficient ground, to serve soteiy as an
annoyance to the defendant'. And a trivoious compiaint? That is one with no
serious purpose or vatue. Vexatious iitigation is initiated without probabie cause
by one who is not acting in good faith and is doing so for the purpose of 20
annoying or embarrassing an opponent. Legai action that is not tikety to iead to
any procedure! resuit is vexatious.

[20] Whether an abpiication is manifestiv inanerooriate depends on whether
the anbtication was so unreasonabie or out of tine that it constitutes an abuse
of the orocess of court. in Beinash Mahomed CJ stated there could not be an
sit-encompassing definition of 'abuse of process’ but that it coutd be said in
generai terms 'that an abuse of process takes ptace where the procedures
permitted by the Ruies of the Court to taoiiitate the pursuit of the truth are used
for a purpose extraneous to that objective '.

Mkhatshwa and Others v Mkhatshwa and Others.” was an appeal from the

SCA dismissing an appeal from the High Court of Mbombela. in issue was costs, more

parlicuiariy punitive costs, in matters such as the matter before me, where vexatious

litigation and scurrilous remarks about judges flourished. Khampepe J held:

it M1? {5} SA also {as}
it {2:121} zacc 15 or am {51 an 44? {CC}
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19] This Court has considered the merits of this appiication tor ieave to appeai
. and is satisfied that it must be dismissed on the basis that it bears no

reasonabie prospects of success. Ordinariiy, the matter wouid end there, and an
order wouid be issued to that effect. However, in pursuit of their cause, the
appiicants repeatediy made certain troubiing submissions which have driven me
to pen this judgment, setting out an expianation tor the costs order that foiiows.

[10] A recurring theme throughout the applicants’ submissions, is that the
presiding officer in the High Court, Roeiotse Ad, conducted himseit in an improper
and biased manner...’

The court noted that the applicants attempted to bring the matter under the

blanket of constitutionai rights, to enable them to rely on the fitsfivgafltgh principle, but

that the principle does not apply to trivoious and vexatious iitigation, which was what

had spurred the appiication, together with aspersions cast on the Judiciary-

53.

‘The float naii in the coffin is that the appiicants do not seek to assert their
constitutions! rights against an organ of State. it toiiows that there is no basis
upon which the Biowatch principie can operate in the appiicants’ tavour in this
appiication. ’73

The court considered whether, absent the application of the Biowatcig principle,

or any other cogent reason to deviate from the ordinary approach to costs, why the

applicants, as unsuccessful litigants, should not bear the costs of the application and

more particularly, whether the exceptional award of punitive costs, was warranted.

125] What is particuiariy troubiesome is the ease with which the appiicants
approached this Court, caiiousiy detaining other members of the Judiciary to
justihr their cause. Of course, courts and their members are by no means
immune from pubiic criticism and accountability to those they serve. However,
that does not mean that it is open to a iitigant to tovet unfounded and scurriious
attacks against Judiciai Officers to further their own ends.

[26] This Court enjoys a sacrosanct power and privilege to uphoid the iaw in
furtherance of the constitutional project. Thus, the importance of this Court’s

i3 Fare {13]
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work, and the limitedjuo'iciai resources that it expends in the process, ought not
to be taken for granted; it is incumbent upon a litigant to approach this Court
with a bone tide. genuine case. it wiii not do for iitigants to resort to
unscrupulous tactics to succeed in this Court, especiaiiy when such tactics
invalve unjustifiable attempts at bringing shame and disrepute upon Judicial
Officers. ’

54. The court noted that conduct that undermines and erodes the authority and

integrity of the Judiciary must be prevented and iitigants who resort to the kind of

tactics displayed in that matter (as in the matter before me} should be aware that they

would not enjoy the court's sympathies in relation to costs. It was held that a punitive

costs order was appropriate.

55. In the founding affidavit in the matter before me the complainants asked for

costs if the matter was opposed. In argument they reminded the court that costs orders

are generally not granted in constitutional issues (which this matter was not). It was

argued that the application was not frivolous or yexatious (which it was). De Beer.

referring to Biowatch. argued that it would be unfair to the complainants if they were

punished with costs because they employed an 'intamous representative’who did not

not properly, noting that he has not been found guilty of contempt.

56. The respondent submitted. correctly, that the general principle in Biowatch does

not apply; that Mediclinic is not an organ of state; and that to have brought this

application in the Equality Court on the frivolous. meritless and vexatious basis that

the complainants did, 'was manifestly inappropriate’. The tactics displayed by De Beer,

representing the complainants, and his unjustifiable attempts at bringing disrepute

upon judicial officers and court personnel, not only in the matter before me, but

generally, does not generate sympathy as regards costs. where no reason exists why

the usual costs order should not follow in the circumstances of the case.
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CQNCLUSION

57. I find, for the reasons enunciated in this detailed judgment, that in this matter

the complainants have not demonstrated any differentiation by Mediclinic towards

them. The procedures under the Equality Act do not find application. The application

lacks merit and is not in the interests of justice; it was an abuse of court process, in

that the procedures permitted by the Equality Act to facilitate justice for those that

suffer unfair discrimination. were used for utterior purposes. I find that the equality

court does not have the required jurisdiction to determine the complaints presented.

The application is ill conceived, unjustified and cannot be entertained. There is no

basis to transfer the matter to an alternate forum and no such forum was suggested.

58. It has been held that conduct that undermines and erodes the authority and

integrity of the Judiciary must be prevented: litigants shouid show restraint, instead of

displaying outrageous behaviour, aimed at attacking the Judiciary or opposition. The

representative of the oompiainants, Mr Reyno de Beer, in view of his inability to

conduct himself appropriateiy, unable to accept that his actions may impact negatively

on his clients, seemingly as he believes that his conduct is not susceptible to censure,

is not a suitable person to represent the complainants in this matter. The complainants

are informed accordingly.
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ORDER

59. On the point in iimine, whether this court has the jurisdiction to hear the

application. it is ordered that this court does not have the requisite jurisdiction.

The application is dismissed with costs.

.__ Hi
-.._|_- . . '._I

. “a.“
.

E STEYN J
Judge of the High Court
Cape Town
(Equeiity Court)



342

m THE EQUALITY CUURT OF SOUTH AFRiCA

HELB AT THE HIGH COURT WESTERN CAPE DIVISIGR ChPE TOWN

In the metter'between:

DR, TDNETHA JAY
DR. JAY CO$METIC (PT!) LTD.

AND

MEDICLINIC (Fm) LTD.

in Re:

DR. TONETHA JAY

DR. JAY COSMETIC (Fm) LTD.

AND

MEDICLENEC [PTY.) LTD.

Case No: EC 08:2021

131 APPLICANT

2”” APPLICANT

RESPONflENT

1ST COMPLAiNANT I 0

2”“ COMPLMNANT

RESPONDENT

APPLICATEQN FOR LEAVE T0 APPEAL

BE. PLEASEB TO TAKE NQTICE that the‘ebevefimenfiened Applicants intend re make

.epelieefien fer leeue te appeal he ihe Supreme (Inert ef fippeei, in terms ef Seetien 23(1}



2
et the Preeietiee ef Eeeatity and Preeentiee ef Urifair Di‘serimiaatiee Aet. 2699 {Act We

4 at 2000) ("qati reef} read with its Reguiatiens and Seetien 16t1)(e} ef the

Superier Ceur'ts Act, 2013 (Act We it} of 2W3), en a date te be determined by theCterk,

against the eerneiete erder dated 3 Oete‘ber 202.2 by Stagin- J in the abeve mantiened

matter.

TAKE FURTHER NOTE that this aeeiieatien is based en the greeeds that artether Ceurt

weetd reasenabiy seine te a different eeneiusien and FESDECHUH? find, inter-atria; that

Steyn J has erred en ene- er mere ef the fei-iewing greends as set eut intra and id be

further argued at the hearing}

1 Ste-ye J reseeqettetlyr failed te take irite eeesider'atien the felt reeerd et fiied notices.

affidavits, part evidence and ether deeements which reeerd terms an integral part

at the reasons te appeal:

2 The Ceert has eise, reverentiyt. disearded several et tire arguments ventilated to

it by Mr. Reyna De Beer at the hearing and net eensidered in thejudgment;

3 The Ceurt ineerreetly teend that it dees aet have the requisite jerisdietien and that.

subsequentiyi the applieatien was dismissed with eest -- making the erder finai

and, thus aepeaiabte;

4 The Ceert ineerreetiy arrived-at its fleet erdert witheut te'itewing the prescribed

preeederes as set-est in the Equattty rite: and its Regulatieris as it was mandated

t0 de;

5 It‘t'pai‘iifltfian the Ceurtteiied to ceneect the eempetsery inquiry in terms at Seetien

21(1) ef the Equetr‘ty Actte have been furnished with the eutherity he make an

appropriate erder in terms et Seetien 21(2) of the Square}: Aer; The eppti'earits
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3
submit that by having faiied to conduct an. inquire the Court did not have the

jurisdiction to havezrnede a float, or any other. order-1

The Applicants humbiy submit that the case law reiied on by the Respondent and

Considered by the Court injustif'v the order, Was incompetent as those matters alt

first followed a proper inquiry process matting ali of them different to this specific

matter:

it appears, respecttoily. as ifthe Court erroneoustv confused a High Court motion

process with the inquiry process in terms of the Equaifty Act, which are two

different processes attogether;

By farting to have conducted an inquiry. after further failing to hoid a proper

directions hearing in respect thereof, the Court did not. have “all relevant

information to have made any finding in respect of whether there was

discrimination andior harassment present which wooid have effectively confirmed

jurisdiction ofthis Court;

The court incorrectty disguised its iaiiore to conduct the mandatorv inquiry to

have determined the presence of discrimination sndfor harassment. with the

content ofthe mere summarised affidavits by the Appiicents compiieo‘ brief}?r oniy

to have estahtished a-pn'ma vacie case H- which the Applicants homhlv submit

they have soccesstuttgif proved;

Steve J- incorrectiy accepted the version of the Respondent withoot conducting

an inquiry to establish its vaiiditv and‘tegal effectiveness;

Furthermore Stevn .i faited to appreciate that the duty to conduct the inquiry is

that of the Court, which is obliged. to be proactive in gathering information about

at! the reievant circumstances to determine” whether discrimination andtor

344
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14

15

18

4
harassment eecttrred. eensidering sash intermatien and arriving at a just and

equitable erder in the circumstances:

The Dead. thus. negiected in probe the matters that it was statuteriiy enjeined in

de;

The Geurt aise neglected in take inte censideratien that. the Censurner Pretender:

Act. 2008' (Act we 68 at 2003) is else eheiicahie'i'n the very matter betere it and

that Sectien “it! at that very Act eertinentiv entrusted this Bead with the required

jurisdictien te entertain this cemplaint in as far it relates in the matters referenced

in Sectien, 8 thereef;

By having dismissed the aeplicatien. the Applicants have .aise been deprived ef-

the relief te have their cemeiaint referred te an aiternative terern. titre fer exempts.

either the SA Human Rights Cemrnissien er the Genserner Cemmissien. where

both weuid have been eernpetent is have prepariy investigated the matter and te

have reperted sack in the Ceurt;

In so far as the finding at the Ceert that Revne De Beer was aitegediv unsuited te

represent the Applicant's had anv impact an the fleet erder. the Applicants submit

that the Ceert had as intermatien teeters it in either affidavit er ether fermat and

unkindtv further retied en a Seereme Ceurt ef Repeat case where De Beer never

had anv'epeertunity te have defended himseif here the 'aiiega'tiens against him.

is have emeevvered it is arrive at such cenciusien and which was. net enlv

premature. but net in the interest at instice;

i3}! net having undertaken an inquiry. the Ceurt did eat have the authen'ty te have

made a caste order which is en‘iy granted in terms of Sectien 2.1'(._2)(e) ef the

Equality Act after an inquiry was conducted in terms at Se'ctien 21(1);
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Any farther-and er alternative argument in suppsri sf this ieave tn appeai wiii‘ be

presided and argued at the hearing hereof.

TAKE NOTICE FURTHER that the Applicants preside the electronic maii address-

hereunrier as. the address they. wiil receive further neiiees, documents and preeess

daring course of these prefieedings as agreed beiweeneil parties than": the beginning.

' KINDL Y PMCE THE MA TTER 0N THE RDLL A CCORDINGL E

SIGNED at PRETORiA en this 11”” day {if OCTGBER 2921

AND

REYNQ DE BEER
Fer Liberty Fighters Network

Representative fer Applieants: i Ceniniainants

24“" um Reed

The Orchards x n

Pretariai- {1182

Lendiine: +2? (0) 12 023 1976

Mebiie: +2? (0} i3? 735 T238

_ ' , .iiiai LE7: 1....1‘3 is iii-:2“; ..l..1. .eiaEmaii(1)' 1" *"i"i;"1j]*i'=~-i‘ ' “net" “are "J m“

Emaii(2}: deeeerreenegi a ii . earn
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SIGNS!) e1: CAPE TOWN en the 13TH day ef OCTOBER 2022

DR. TONETHA JAY

15‘: Applicant end else scale directer 9f 2”“ Appticent

Represented wiih eeneent by REYNO DAWIG [JEEEER

TO: THE CLERK OF THE EQU‘ALiT-Y COURT
HIGH COURT WESTERN CAPE elweiew

CAPE TOWN

AND TO: FAI'RBREDGE ARDER‘NE 8': LAWTOH INC.

Respendent‘e Atterneye

22”L1 Fleur. Perteide Banding

5' Buitengreeht Street

CapeTewn. 3001

do Mr. Jehn Bremiey

Lendline: +2? (0} 21 405 was

Fak: +2? (23} 83 645 was
Mebile: +2? {0) 82 658 5315

Emeilfi 1 j: iregfiigfeérbréegee .eeee

Emaii(2}: regureai-efifflfeir‘efifleEeAnal-3e

REF: JRBJmpIMEflfifflfitlS

[BY EMM]
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IN THE EQUALITY COURT

348

HELD AT THE HIGH COURT, WESTERN CAPE DIVISION, CAPE TOWN

in the matter between:

DR TONETHA JAY

DR JAY COSMETIC (PTY) LTD

and

MEDICLINIC (PTY LIMITED

In RE:

DR TONETHA JAY

DR JAY COSMETIC (PTY) LTD

and

MEDICLINIC (PTY) LIMITED

CASE NO: ECUBIZUZ’I

First Applicant

Second Applicant

Respondent

First Complainant I0

Second Complainant

Respondent

NOTICE OF INTENTION TO OPPOSE:

APPLICATION FOR LEAVE TO APPEAL

BE PLEASED TO TAKE NOTICE that the above-mentioned Respondent

(ReSpondent in the main application), MEDICLINEC (PTY) LIMITED, hereby

notes its intention to oppose the above apptioation for leave to appeal.
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TAKE NOTICE FURTHER that the aforesaid Respondent hereby appoints the

offices of its attorneys of record in the application under case number ECOBIZOB‘I,

being Fairbridges Wertheim Becker Attorneys, 22nd Floor, Portside Building, 5

Buitengracht Street, Cape Town, as the address at which it will accept service of

all process in the above application for leave to appeal.

DATED AT CAPE TOWN THIS 2m“t DAY OF NOVEMBER 2022.

FAIRBRIDGES WERTHEIM BECKER

J BROMLEY
Respondent‘s Attorneys f g
22"":1 Floor, Portside Building
5 Buitengracht Street
CAPE TOWN
(Ref: JRBWpIMEDSIGMS)

TO: THE CLERK OF THE EQUALITY COURT

High Court, Western Cape Division

CAPE TOWN

AND TO: THE REGISTRAR
High Court,
CAPE TOWN 2:}.

AND TO: REYNG DE BEER
For Liberty Fighters Network
Representative for Applicants I Complainants
24*“ Lith Road
The Orchards X 11
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Pretoria
Landline: {H2 D23 19%}
Mnbile: 05? T35 T288
Email: revnnfitfiiibertvfiqhieracaza
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IN THE EQUALITY COURT 0F SOUTH AFRICA

HELD AT THE HIGH COURT, WESTERN CAPE DIVISION, CAPE TOWN

Case No: EC 08I2021

Before her Ladyship Justice E Steyn

In the matter between:

DR TON ETHA JAY 15"" APPLICANT ICOMPLAINANT

DR JAY COSMETIC (PTY) LTD 2“” APPLICANTICOMPLAINANT

and

MEQICLINIC (PTY) LTD RESPONDENT

This application was heard on 22 November 2022 on the virtual piatform of TEAMS, mainlv to
accommodate the representative of the applicants, a lav person from Johannesburg, Mr Right: de Beer.
The reSpondent was represented by Adv. K Frillavjr SC. Judgment was handed down electronically, by
email, to the representatives of the parties on 9 December 2022.

JUDGMENT: LEAVE T0 APPEAL

INTRODUCTION

1. The applicantsrcomplainants instituted an application against the respondent

for relief in terms of the Promotion of Equality and Prevention of Unfair Discrimination

Act. 4 of 2000 (‘the Eouaiitv Act'). The complainants allege unfair discrimination and

harassment by respondent. The};r sought damages and the reinstatement of a
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cancelled commerciai lease agreement between the second complainant and the

respondent

2. At a directions hearing on 18 November 2021 the court ordered, by agreement

between the parties, that issues to be decided separately, as points in itrnine, were

whether this Equality Court has the jurisdiction to determine the matter and whether

Mr Revno de Beer, (‘De Beer’) a non-iegal practitioner, who professes skill and

experience in Equality Court matters, should be ailowed to represent the

complainants. De Beer resorted to disagreeable correspondence addressed to the

Judge. On 22 February 2022 she recused herself from continuing with the hearing, as

requested and proposed by De Beer.

3. Copious disordered flies were handed to this court in August 2022. The parties

were requested to attend to the files. De Beer, refusing assistance from the Cape

Town based attorneys of the respondent, couriered documentation to the court,

advising that the newt};r collated tites provided by him comprised all the documentation

that the Court would be required to consider. Correspondence between the parties

and the court in August and September 2022, indicates unequivocally that the parties

had agreed that the issues to be determined at the preliminary hearing were the points

in iirnine as per the directive of the previous Judge, before her recusal. The documents

provided were iimited to aspects related to the points in timine or preiiminarv issues.

4. The matter was heard in open court on 15 September 2022. On 3 October

2022 the judgment was transmitted to the representatives. The court found that De

Beer is not a suitable person to represent the complainants;1 it was ordered, as

regards the main point in iimine, whether the court has jurisdiction to hear the

1 See the Regulations rotating to the Equalitv no; Regulation 1D {9] lb}
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application in the Equaiity Court in terms of the provisions of the Equality Act, that the

court does n_ot have the requisite jurisdiction. The application was dismissed with

costs. The complainants filed an Appiication for Leave to Appeal this Order on 24

October 2022, seeking leave to appeal to the Supreme Court of Appeai in terms of s

23 (1) of the Eouaiity Act.

5. Respondent filed a Notice of intention to Oppose. lt submits that the application

for teave to appeal should fail as it. has no prospects of success and there are no other

compelling reasons why leave to appeal should be granted. It is trite, as argued, that

an appeal only lies against a IOourt Order and not the Court's general findings. A

dismissal of the application on the basis of lack of jurisdiction and the issue of costs

are the oniy Orders this Court made.

6. As noted, the court found that the applicants did not establish that this court is

clothed with the required jurisdiction to entertain the application launched by them.

Their arguments in writing, expanded on orailv. were attended to; reasons for the

court’s judgment were set out in a comprehensive judgment. Limited purpose woutd

be served in repeating the court’s justification for its findings and Order. I highlight

some aspects for context.

GROUNDS OF APPEAL

7. Wide-ranging prom were set out for the Application for Leave to Appeal. As

pointed out by respondent the proposed grounds are mainly generalisaticns. inter site

it is maintained that the court failed to take into consideration the toil record of filed

notices, affidavits. part evidence and other documents, which record applicants now

maintain forms an integral part of the reasons for the appeai. There is no reference to
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particular documents. I was provided by De Beer with the documents he

acknowledged and maintained were relevant. He noted in correspondence on 16

August 2022, that: “Nothing more’ required consideration.

8. Although limited to points in iirnine, extensive documentation was filed in the

preiiminarv hearing. De Beer. who argued at length. maintains that the court

‘discarded’ his arguments without consideration. Ali relevant arguments were

considered. Not referring to an aspect argued, does not indicate that it was ignored.

To the extent that arguments were disregarded. the reasons appear from the

Judgment.

9. The appiicants maintain that the Equaiity Court incorrectly found that it does not

have the requisite jurisdiction to entertain the matter and that since the application was

dismissed with costs, the Order is final and appealahie; it was argued that the court

incorrectly arrived at a final order. without foilowing prescribed procedures as set out

in the EquaiityAct. it is accepted that the Order is appeaiahie; the justification for the

order appears from the judgment. Mainly. it is the complaint on behalf of the applicants

that this court failed to conduct a compulsory Min terms of s 21(1) of the Equatitv

Act, ‘to have been furnished with the authority to make appropriate order in tenns of

Section 21(2) of the Equaiity Act.‘ The appiicants effectively submit that any order by

the court was incompetent.

10. This contention is opportunistic. The separate hearing of the preliminary points

was ordered by the previous Judge, when seized with the matter. It was subsequently

agreed in writing that these preliminary points, only. required adjudication. The

documentation provided by De Beer dealt only with these aspects. The parties am

to have the hearing reguiated on the basis that heads of argument would he filed. and

it}
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the merits of the two in {some issues would be determined. The heads of argument of

both parties at the hearing recorded that argument was directed at the two agreed

points in timine.

11. It was accepted by the court that the parties had agreed that the issues raised

separatety were regarded as the most expeditious and costs efficient manner of

proceeding with the matter. It was on this basis that argument was presented and

entertained. No inquiry was envisaged at the time of the hearing by either of the

parties. in the period between February 2022 and October 2022, no attempt was made

by applicants to supplement papers. The aspect was not raised. The applicants were

not in court to testify in the event that an inquiry was conducted, as no inquiry was

envisaged.

12. The applicants now maintain that by not having conducted an inquiry. the court

did not have the authority to have made a costs order in terms of s 21(2)(o) of the

Equality Act, that they maintain can only be ordered after an inquiry in terms of the

relevant section. Applicants submit that the authorities relied on by the respondent,

and considered by the court to justify the order. were incompetent as a proper inquiry

process had been toliowed in the matters quoted.

13. i agree with the argument on behalf of the respondent that aithough the

provisions of s 21(1) of the Equality Act refer to an inquiry, on any reasonable reading

and interpretation of the Equality Act. a 21 thereof does not entitie the Equality Court

to assume jurisdiction and to make findings of unfair discrimination on matters in

respect of which it plainty, prime faoie, has no jurisdiction. A perusal of the authorities

emanating from the SCA shows that it is competent and appropriate for the Equality

10
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Court to interrogate the issue of its jurisdiction? As argued, applicants do not contend

that this court erred in making the above- mentioned findings, onlyr that the correct

procedure was not utilised; it follows that the findings shoutd stand. There is no basis

for the applicants’ grounds of appeal relating to a failure by the court to conduct an

inquiry. based on the undisputed facts before court.

14. Considering the limited scope of the agreed preliminary hearing, the applicants’

contention that the court confused High Court motion process with the inquiry process

in terms of the Equaiiry Act, as the court failed ’to have conducted an inquiry’, after

failing to hoid a proper directions hearing in respect thereof. is misguided. Applicants

maintain that the court did not have ail relevant information to have made a finding in

respect of whether there was discrimination andlor harassment, which would have

confirmed jurisdiction of the cou rt: but. considering the scope of the agreed preliminary

hearing, the argument is misconceived. The comments relating to the establishment

of a prime facie case by the complainants. are nonsensicai. as is the allegation that

the version of the respondent ’was accepted without conducting an inquiry to estabiish

its vaiidity and tags! effectiveness.’

15. Applicants submit that an inquiry is prescribed in terms of Regulation 10.

relating to the Equality Act. That is not this court’s interpretation of any sub—section of

this regulation. At a directions hearing the presiding officer will resolve matters of a

procedurai nature in respect of inquiries and must give directions in respect of an

enquiry as beishe deems fit. The presiding officer may. after hearing the views of the

parties, make an order to limit disputes. The presiding officer may also, in the interests

r"F_._-—n._

1‘ Mariano a Associates r‘Ptv) Ltd v Department ofRoads a Transport. EC (No 2i 2009 (6) SA 589 {30A}
and Minister of Environmental Affairs a Tourism v George 200? {3) SA 62 {SCH}. See also as 2043} an
{4) of the Equality,I so."
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of justice, deviate from prescribed procedures after hearing the views of the parties.

16. Applicants refer in their Heads of Argument, to the judgment of the

Constitutional Court, Decanters, Bares v De Wet N. 3 The facts of the matter are not

comparabie. That matter did not engage the jurisdiction of the Equality Act, but

occurred in the context of an eviction and the court’s obligation to consider relevant

circumstances: it is trite that an order for eviction may not be granted unless relevant

. circumstances are before court and are considered. As argued by respondents

counsel, the appiicants never argued that the court bore an obligation to conduct an

inquiry on the basis foreshadowed by the Occupiers judgment. They maintained that

they had made out a case to engage the jurisdiction of this court on their founding and

repiying affidavits.

17. Applicants maintain, incorrectiv, that as a consequence of the court’s findings

they have been deprived of the relief to have their complaint referred to an alternative

forum, such as the SA Human Rights Commission or the Consumer Commission, who

would have been competent to investigated the matter and to report to the court. There

is no infringement of rights by virtue of a failure to refer the matter to an alternative

forum. While this court mayr resort to referral, its failure to do so does not constitute

an error. A Court Order is not required for the Human Rights Commission to consider

a matter; as a Chapter 9 Institution it may be approached directly by an aggrieved

person. There was no argument for a referral of the matter.

18. The applicants were afforded a full and proper hearing on the issue of

jurisdiction, the agreed issue. Relevant documentation was provided on their behalf

3 2o1r is} SA 345 {co}.
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and written and oral argument was addressed, before a comprehensive judgment was

handed down.

19. As regards the Emmet part of the Order) of court that De Beer was not

suited to represent the applicants, they submit that the court had insufficient

information before it, and should net have relied on comments from the Supreme Court

of Appeal, where De Beer has not had an opportunity to defend himself. The

impugned finding was justified in detail in the judgment; it related to provocative, oft-

repeated, undisputed. outrageous public comments and correspondence by De Beer

in different courts. Applicable legal principles were ventilated in the judgment.

THE LEGAL THRESHOLD

29. Section 23(1) of the Equality Act provides for appeals by any person aggrieved

by an order made under this Act. Such a person may, within such period and in such

manner as prescribed, appeal against such order to the High Court having jurisdiction

or to the Supreme Court ofAppeal, as the case may be.

21. The procedures to be followed by a person wishing to appeal against any order

made by the court as contemplated in this section are set out in the Regulations that

relate to the Equality Act, pubtished in G6 25065 of 13 June 2003. It deals with the

format and contents of the Notice of Appeal, that must set out fully the finding of fact

or the ruting of law appealed against; it must set out the order or orders against which

the appeal is directed, as weil as the grounds upon which the appeai is founded.

22. As argued, the SCA has held (in response to the argument that s 23 of the

Equality Act grants an aggrieved litigant an untramrnelled right of appeal), that the

Equality Act makes the provisions of the Supreme Court Act 59 of 1959 {how the
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Superior Courts Act No 10 of 2013), and the rules under it, applicahie “with the

necessary changes required by the context“ to inter aiia, questions of jurisdiction‘ (s

19(1)(e)). The Supreme Court Act provides, in general terms, that no appeal shall lie

against a judgment or order of the Court of a Provincial or Local Division of the High

Court in any civil proceedings (or against any judgment or order of that Court given on

appeal to it) uniess leave to appeal is granted (s 20(4)). it is correct that no appeal lies

against a iudgrnent or order of the High Court, sitting as an Equality Court in civil

proceedings, unless leave to appeal is granted.4

23. Applications for leave to appeal are determined in accordance with the test

expressed in s 17(1)(a) of the Superior Courts Act, which stipulates:

'(1) Leave to appeat mav oniv be given where the judge orJlodges concerned

are of the opinion that —

(a) (i) the appealmid have a reasonable prospect of success; or

(ii) there is some other compeiiing reason why the appeal should be

heard, inctuding conflicting judgments. 5

24. Our jurisprudence is replete with authorities stipulating when leave to appeal

should or should not be granted. 1 refer to comments from a recentjudgment of Binns-

Ward J: 5

T4] in respect of the as of the [S 1?{1)(a)] criteria, the appeal court has stated more

than once that teave shouto‘ be granted only where there is ‘a sound, rationat basis for

‘luwn—‘_'_.__flw .. I.-._-—I-_—mnmm--

“ Superior Courts Act (2GB)
5 flirtfiecuritv_Ser‘vices__t”.‘t? and Editors v'i'he Citvot'ti‘ope _ifown and Ethers [11495t2fl21l [2622] ZAWCHC 236 {13

--_....--__._.. _.._- ..- --. -————'|-I.'|.—
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' the conciusion that there are prospects ofsuccess on appeai'. Of the second criterion,

Cachaiia JA noted, in Caratco {Ptvi Ltd v independent Advisers tPtvi Ltd 2020 i5} 34

§_5_ (SCH) para [2] that a "competiing reason inctudes an important question of iatrv ora

discrete issue of puhiic importance that writ have an sheet on future disputes”. The

teamed judge of appeat added, however; '{hjut here too, the merits remain vitaiijr

important and are often decisive’. He cited Minister of Justice and Constitutionai

Devejopment and Others t»: fiouthengfitrica Litioation Centre and Others 2016 (3) SA

317 (SEA), [par 24} where Waiiis JA said "That is not to say that mereijr because the

High Court determines an issue oipuhiic importance it must grant ieave to appear. The

merits of the appeai remain vitaiiy important and Witt often be decisive’

25. In S v Smith? quoted shove, the court hetd:

‘17} What the test of reasonahie prospects of success postuiates is a

dispassionate decision, based on the facts and the tan; that a court of appeai

could reasonabiv arrive at a conciusion different to that of the trial court.3 in
order to succeed, therefore, the appeiiant must convince this court on proper

grounds that he has prospects of success on appeai and that those prospects

are not remote but have a reaiistic chance of succeeding. More is required to
he estahiished than that there is a mere possihitity of success, that the case is

arguahie on appeai or that the case cannot be categorised as hopetess. There

must, in other words, he a sound. rationai basis for the conciusion that there

are prospects of success on appeai. ’9

26. [n Hunterv Financier Services Board and Others ”Jacobs AJ held that leave to

appeal may only be given if the presiding judge is of the opinion that certain

jurisdictional facts exist and that as such, the men of thejudge is tattered. These

jurisdictional facts must be present in the ‘opinion' of the judge, namely, inter site that

1' 2012 {1} EACH 56? par {T}, {a judgment foilowed in Eret_o[ja_§o_ci_etvof advocates v NthmaiZUZG [1} SA 1dr [LP}}

3 Moheaadaaathar 20H? {ll SACR 432 {SEA} tiara 22-
9 See also, inter oiio, MpfltfiffilflgflfiuIfliflnfiflflg_fitj3§§§fl_flflfidflfifl§£§ {unreported judgment of Bertelsman .I, Land
Claims Court, Case No LCC morsels dated 3 November ”this, held in Cape Town.
1“ EZTEIZDM] {2131?} ZAGPPHE 253 {16 March 231?}

IO
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the appeai 'woutd have a reasonabte prospect of success’.

27. In MEG tor Health Eastern Cape v Mtrhitha and Another“(Schippers, then

AJA. emphasised: an appiicant for teave to appeai must convince the court on

proper Grounds that there is a reasonabie prospect or realistic chance of success on

appeal A mere possibiiity of success, an arguabte case or one that is not hopeiess,

is not enough- There must be a sound, rationai basis to conciuo‘e that there is a

reasonabte prospect of success on appeat.’

28. Applicants submit that this court erred on one or more grounds, mainly relying

on the court's failure to conduct an inquiry. They skimmed over the test for granting

leave. it is trite that the applicants must show, on proper grounds, that the appeal

would have a reasonable prospect of success or that there is. some other compelling

reason why the appeal should be heard.12 Although the word ‘wouid’ contemplates an

onerous duty on an applicant to demonstrate ‘a reasonabie prospect of success’ on

appeal, it does not indicate ‘certainty’. A judge whose judgment is sought to be

appealed, must consider 'obiectiveiy and dispassionatettr whether there are

reasonabie prospects that another court may wait find merit to arguments advanced

by the losing party ’13

CONCLUSION

29. t have considered the application for Leave to Appeai and the grounds of appeal

listed and argued in support of the applicants’ contention that another court will (or

may) come to a different conctusion, l have deait with ail reievant arguments in at

annual-«-

11(1221f2fl15] pols} zasort us {25 November 2015} Para la and 17
“r2 See also The Morrtfiheyaux Trust u Tina Goosen flittiflitfira 2014 JDR 2325 {LOG} at P3!" [5]-
” Hatter-streetcars ._Thatta--.tttctsnere tutu. _.ttd_,acrt..ancther v A! Matte..tatcraatiurrat E20161 t3?
{zneccuci 13? {1 a November sets} at par {41-

361

2,0



12

comprehensive rnain judgment. Having regard to the contents of the heads of

argument and further submissiens by the representatives, and the test, as set out

above in numerous authorities, i am not satisfied that there is a sound, rational basis

to conclude that there is a reasonabie prospect of success on appeat at that another

court would come to a different conctusion on the facts scatter the taw in this matter.

30. t have considered whether there is a compelling reason to entertain an

application for leave to appeai, such as an important questien cf iaw or a discrete

issue of pobtic importance that will have an effect on future disputes, including

conflicting judgments on the matter under consideration. 1 do not betieve there are

other compeliing reasons why the appeal should be heard. i believe it is in the interests

ofjustice that finality should be reached in this matter.

ORDER

The application for leave to appeal is dismissed with costs.

E STEYN J
Judge of the High Ccurt

Cape-Town
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