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ATira
IN THE EQUALITY COURT

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

CASE NO: EC08/2021
In the matter between:

BR TONETHA JAY First Complainant

DR JAY COSMETIC (PTY) LTD Second Complainant

and

MEDICLINIC (PTY) LIMITED Respondent

The Complainants were reprasented by Mr. Reyno De Beer. {0

The Respondent was represented by Adv K Pillay SC and Adv A Brown

The matter was heard by STEYN J in court on 15 September 2022.
Judgment was handed down electronically by circulation 1o the representatives of the parties via email
on 3 October 2022.

JUDGMENT: 3 OCTOBER 2022

INTRODUCTION

1. The complainants instituted proceedings against the respondent 'Mediclinic’, to
be entertained by the Equality Court in the Cape Town High Court in terms of s 20 of
the Promation of Equality and Prevention of Unfair Discrimination Act, 4 of 2000 (‘the
Equality Act) read with Regulation 6 (1) thereof. The claims, in the interests of only 2.0
the complainants, is one of unfair discrimination and harassment by Mediciinic of
complainants in terms of the relevant provisions of the Act. Damages are sought and
the court is requested to order that a cancelled commercial iease agreement between

the second complainant and the respondent, be reinstated.



THE EQUALITY ACT

2. Equaiity Courts were created by the Equality Act, promulgated as a direct resuilt
of s 9 of the Constitution of the Republic of South Africa of 1996, which introduced the
constitutional right to equality. The Equality Act is a comprehensive South African anti-
discrimination law which dictates ' that no person may unfairly discriminate directly or
indirectly against anyone on one or more grounds.? 1t provides procedures for the
determination of circumstances under which discrimination is regarded as unfair.
Unfair discrimination is prohibited by the government, private organisations and

individuais.

3. ‘Discrimination’is defined in 8 1 (1) as- ‘any act or ormission, including a policy,
law, rule, practice, condition or situafion which directly or indirectly-

(a} imposes burdens, obligations or disadvantage on; or
(b} withholds benefits, opportunities or advantages from, any person on ohe or
more of the prohibited grounds,’

4, (P)rohibited grounds’ are defined as:

(a) race, gender, sex, pregnancy, marital stalus, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, language
and birth; ...or
(b) any other ground where discrimination based on that other ground-
({} causes or perpetuates systemic disadvantage;
(i) undermines human dignity; or
(ifii} adversely affects the equal enjoyment of a person's rights and
freedoms in a serious manner that is comparable to discrimination on a
ground in paragraph (a);’

! in subsection 4 thereof
Zin terms of subsection {3} thereof,

305

20



306

5. The Equality Act establishes the divisions of the Hig-h Court and
designated Magistrates' courlsas ‘Equality Courts’ to hear complainis of
discrimination, hate speech and harassment. Section 4 of the Act deals with ‘Guiding
principles’, including the expeditious informal processing of cases, access to justice to
persons in relevant judicial dispute forums, and criteria to facilitate participation in
terms of s 19 of the Act, recognising:

(2)(a) The existence of systemic discrimination and inequalities, particularly in
respect of race, gender and disability in all spheres of life as a result of past and
present unfair discrimination, brought about by colonialism, the apartheid
system and patriarchy; and o)
(b) the need to take measures at all levels to eliminate such discrimination and
inequalities.’

6. Section 6 is a general prohibition of unfair discrimination; section 8 prohibits
unfair discrimination on the ground of gender. Section 13 addresses the burden of
proof 1o establish discrimination.

(1} I the complainant makes out a prima facie case of discrimination-
{a} the respondent must prove, on the facts before the court, that the
discrimination did not take place as alleged; or
(b) the respondent must prove that the conduct is not based on one or
more of the prohibited grounds. 20
(2) If the discrimination did take place-
(a) onaground in paragraph (a) of the definition of'prohibited
grounds', then if is unfair, unless the respondent proves that the
discrirnination is fair;
(b) on a ground in paragraph (b} of the definition of ‘prohibited
grounds', then it is unfair-
(i} if one or more of the conditions set out in paragraph (b) of the
definition  of 'prohibited grounds' is established;
(i) unless the respondent praves that the discrimination is fair.”



7. Section 14 deals with the determination of faimess or unfairness; Harassment
is not subject to determinaticn of faimess®: The relevant parts read as follows:

(2) In determining whether the respondent has proved that the discrimination is
fair, the following must be taken into account:

{a) The context;
(b} the factors referred fo in subsection (3);
(¢} whether the discrimination reasonably and justifiably differentiates
between persons according to objectively deferminable criteria, intrinsic
to the activity concerned.
(3) The factors referred to in subsection (2} (b} include:
{(a) Whether the discrimination impairs or is likely to impair human dignity;
(b} the impact or likely impact of the discrimination on the complainant;
(c}) the position of the complainant in society and whether he or she suffers
from patterns of disadvantage or belongs to a group that suffers from such
patterns of disadvantage;
(d) the nature and extent of the discrimination;
{e) whether the discrimination is systernic in nature;
(f) whether the discrimination has a legitimate purpose;
(g) whether there are less restrictive and less disadvantageous means fo
achieve the purpose;
(h) whether and to what extent the respondent has taken such steps as
being reasonable in the circumstances fo-(i) address the disadvantage
which arises from or is related to one or more of the prohibited grounds;
or (i) accommodate diversity. '

PROCEDURAL BACKGROUND

8. The complainants issued the application on 3 September 2021, {t was directed
by Ndita J, allocated to hear the matter, that the first directions hearing would be held
on 18 November 2021 at a virtual hearing. At that hearing the coun, by agreement

between the parties issued directives that:

38ec 15 of the Act.
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8.1 the issues to be determined separately, as points in /imine, were
whether this court has jurisdiction to determine the matter and whether
Mr Reyno de Beer, a non-legal practitioner, should be allowed {o

represent the complainants.

8.2 It was directed that the parties would file a joint minute by 3
December 2021 to regulate proceedings such as the date on which the
proposed preliminary issues would be heard, and when heads of

argument would be filed in this respect.

9. The ex fempore judgment of Ndita J, of 22.2.22, indicates that Mr de Beer ('De
Beer') subsequently sought that all issues be determined at a single hearing. Some 10
disputes arose. Court recess commenced on 3 December. A further directions
hearing, sought by De Beer during recess, could not be accommodated. De Beer
levelled accusations of lack of impartiality and bias at the Judge and called on her to
recuse herself. Ndita J quotes exiensively from emait correspondence from De Beer
that demonstrate that he, inappropriately, often incomprehensibly, questioned her
impartiality and requested her to consider either recusing herself or to provide reasons
why she ‘suddenly had a change of position she regards as being in the interests of
justice.” De Beer continued to transmit derogatory emails and threatened to report the
Judge to the JSC. He did not persist with a rec_;usai application, but Ndita J,

commenting on his conduct, recused herself from hearing the matter further. 28

10. In August 2022 | became aware that the matter had been allocated fo me while
| was on long leave. The parties were requested to attend to the very voluminous,
disordered, unmanageable file. After the documentation had been couriered to my

office by De Beer, who refused assistance from respondent’s attorney, | was advised,



with reference fo correspondence, that the parties had agreed that the preliminary
issuss to be considered were those as per the directive of Ndita J, before she recused

herself. it was agreed that the issues to be determined at the preliminary hearing were

whether {g) this_court has jurisdiction o hear the matter; and (b} whether the

complainants may be represented by a non-legal representative * Mr Reyno de Beer.

THE PARTIES

11.  The first complainant is Dr Tonétha Jay (‘'Dr Jay'}, a (white)} female medical
specialist, ‘an internationally acclaimed surgeon and respected medical practitioner’,
the recipient of numercus awards in her field of expertise. The second complainant is
Dr Jay Cosmetic (Pty) Ltd, a duly incorporated private company, the alter ego of Dr
Jay, its sole director. Dr Jay resides and practices her profession as a ‘plastic and
reconstructive’ surgeon in the ‘Cape Town area’; details of her address or place of
business are absent. She did not atlend the preliminary hearing on 15 September

2022; no confirmatory affidavits were attached to the papers filed on her behalf.

12.  The complainants refer to the address of their representative, De Beer, the
President of the Liberty Fighters Network ('LFN'), a not for gain voluntary association,
of which she is a member, as the address where she will receive process and
communication of the proceedings. The ‘residential address’ provided for the LFN and
De Beer in the Form 2, instituting the application, and a postal address for De Beer,
appears to be near Pretoria. LFN is not a law clinic and ‘none of its representatives
are legal practitioners’, according to correspondence. De Beer maintains that they

may not expect payment for their services and rely on voluntary donations.

4 £mails dated 5 September 2022 from my office, 2 September and 26 August 2022, from De Beer and,
important, 24 August 2022 from Mr Bromiey on hehalf of Mediclinic.
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13.  The respondent is Mediclinic (Pty) Ltd, a duly incorporated private healthcare
services group, with its Head Office in South Africa situate at Stellenbosch. The main
issue of the complainants with Mediclinic relates to the cancellation of a Lease
Agreement entered into by complainants with the Mediclinic in Vergelegen, Somerset
West, Western Cape.® The Lease Agreement provided benefits to Dr Jay, including
consulting rooms, the use of an operating theater, medical facilities of Mediclinic’s
Vergelegen Hospital, as well as referrals within the network. The Lease Agreement
details Internal Rules and stipulates when a breach of the lease may lead to its
canceltation. Inter alia the agreement provides that Mediclinic shall be entitled to

cancel the lease forthwith following unacceptable conduct by the tenant.

14.  The crux of the matter appears from the founding affidavit of Dr Jay, who notes
that the application relates to the arbitrary and unilateral immediate termination of the
commercial lease agreement between Mediclinic and the second complainant on 8
June 2021, by Mediclinic, aliegedly as a result of mala fide discrimination against them,
without providing reasons. For reasons that do not appear to be iegally justifiable, she
holds that the contract should be interpreted in her favour. She suggests that this
court, with its informal processes, should allow her to summon witnhesses to provide
undescribed documents in support of her application, without explaining why neither

documents nor confirmatory affidavits have been annexed to her papers. ©

THE CLAIMS
156.  The complainants/Br Jay completed the prescribed FORM 2 in terms of s 20 of

the Equity Act, and regulation 6{1) thereof. The form prescribes that affidavits of other

*TI3 p49
5 FA par 6 and sub paragraphs
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persons in support of the application ‘must be atfached.” Dr Jay alleges that Mediclinic
‘arbitrarily and unilaterally terminated a Lease Agreement as a result of its
discrimination against the complainants, resuiting in direct and indirect damages fo
them. The complainants request that Mediclinic’'s conduct be declared as
discriminatory on the prohibited grounds as provided in the Equity Act. Damages of

R 8.1 million is ciaimed and an order that the cancelled lease he re-instated.

JURISDICTION: LEGAL ASPECTS

16.  The Equality Act definegs the term 'Equalify Court’ as a court contemplated in
section 16, read with section 31 thereof, and includes any reference to ‘courf. Section
16 provides, infer alia, that:

(1) (a) Every Division of the High Court or local seat thereof is an Equality Court
for the area of its jurisdiction’; -

(8) A presiding officer must perform the functions and duties and exercise
the powers assigned to or conferred on him or her under this (the Equality Act)

or any other law.’
17.  Sections 20 (3) and (4) of the Equality Act provide (in relevant parts) the process
to be foliowed and that the court seized with the matter shall decide whether the matter
is to be heard in the Equality Court or whether it should be referred to another
institution, court, or forum which, in the presiding officer's opinion, can deal more

appropriately with the matter in terms of such alternative forum's powers and functions.

If the presiding officer decides that the matter is to be heard in the Equality Court, the
matter is referred to the clerk of the Equality Court, who shall ensure that a date for

hearing of the matier is assigned.

18.  Equality courts are specialist courts established within existing court structures

and are granted specific jurisdiction to hear complaints grounded in the Equality Act.

20
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Their jurisdiction is limited to issues where the conduct complained of is founded on
unfair discrimination. In terms of subsection (4), before deciding to refer a matter, as
contemplated, the presiding officer must take relevant circumstances into account,
including the personal circumstances of the parties, the physical accessibility of any
contemplated alternative forum, the needs and wishes of the parties, the nature of
the intended proceedings and whether the outcome of the proceedings could facilitate

the development of judicial precedent and jurisprudence in this area of the law.

19.  Jurisdiction is the competence of a court to hear and determine the issues
between the parties. A court's jurisdiction to entertain a matter may be limited for a

variety of reasons. In the quoted SCA judgment, Minister of Environmental Affairs &

Tourism v George 7 the court held:

19.1 The jurisdiction and powers that the statute confers on Equality Courts
is wide and, as a result, at least some of the relief sought lies solely within the

jurisdiction of the Equality Courtt.8

19.2 The fact that much of the relief sought could also be granted by the High
Court, does not detract from the Equality Court's jurisdiction, nor is it a reason
fo deprive the complainants of the procedural benefits they hope will accrue

from proceeding in the Equality Court.?

19.3 Some of the relief sought could be adjudicated only by the High Court -
for instance, claims based on constitutional provisions other than equality.
This, however does not entail that the Equality Court cannot first (or
concurrently) adjudicate upon claims that are properly before it

72007 {3) SA 62 {SCA)
8 At par 12.

9 At par 12.

10 At par 13.
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20.  Inthe oft-guoted, correctly articulated by respondent’s representative, Manong

& Associates (Pty) Ltd v Department of Roads & Transport, EC (No 2) ' the court held

that:

20.1 It is abundantly clear that the Equality Court was established in
order to provide easy access o justice and to enable even the most
disadvaniaged individuals or communities to walk off the street, as it were,
into the portals of the Equality Court to seek speedy redress against unfair

discrimination, through less formal procedures.’?

20.2 As regards some features of the Equality Court:

871 The Equality Court is a special animal. In modern language
one could describe it as 'a special-purpose vehicle'. ... it was
clearly designed and strucfured to ensure speedy access to

Judicial redress by persons complaining of unfair discrimination...’

20.3  Itis afact that, apart from the provisicns of the Equality Act, High
Courts and Magistrates’ Courts continue, daily, to uphold the fundamental
values of our Constitution within the parameters of their powers. The
Equality Court is a helpful added tool to promote transformation in the
realisation of our best aspirations. It is a separate and distinct court with

powers specified in its empowering statute.1?

20.4 The issue for determination in the matter is whether the complaint

before the court falls within the purview of the Equality Act. Then the court

must consider the powers and functions of the Equality Court. A result that

12009 {6} SA 589 {SCA}

12 At par 53.
3 At par 62.
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an order by the Equality Court might have the same effect as an order of a

High Court on review, is merely coincidental.

20.5 Labels (to typify or categorise proceedings) are less important

than substance. Only complaints or ‘causes of action’ provided for by the

Equality Act, are susceptible to adiudication by the Eguality Court: that is

the court set up for a particular purpose, Other causes of action are

accommodated in_other appropriate courts. The Egquality Court was

especially set up o deal with unfair discrimination and the issues provided

for by ss 10 - 12 of the Equality Act.'®

SUBSTANCE - THE EQUALITY COURT’S JURISDICTION

21.  The complainants argue that the allegation by respondent that they breached
the commercial Lease Agreement, and its allegedly unlawful termination, ‘was the
direct result of discrimination on one or more of the prohibited grounds.''¢ They claim
that Mediclinic, through its representatives mentioned in the founding affidavit, and
others in its employ, as a group or individually, discriminated against them and are
‘infringing on their rights to equality.”"” | have referred to the definition of ‘discrimination’
in the Equality Act; any act or omission, policy, practice, or situation which directly or
indirectly— imposes burdens, obligations or disadvantages on, or withholds benefits,

opportunities or advantages from, any person on one or more of the prohibited

4 At par 71.

15 At par 72.

% Complainants’ Heads of Argument, par 4.2,2,
Ypare.2 FAp 1L
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grounds. ‘[Elquafiiy’ includes the full and equal enjoyment of rights and freedoms as

contemplated in the Constitution; de jure and de facto equality.

22.  As addressed in Mediclinic's answeting affidavit, in order for the complainants

o engage the jurisdiction of this court, a case of unfair discrimination, or harassment

must be demoenstrated. Mediclinic mainfains and argues that no factual basis for a
claim of unfair discrimination has been demonstrated. It maintains that the
complainants misunderstand the stance of Mediclinic in respect of jurisdiction;
Mediclinic does not argue that the jurisdiction of this court is ousted because the ciaim
is one of breach or unlawful termination of a contract; Mediclinic submits that it has not
been demonstrated 'af alf’ that the claim of breach of contract or unlawful termination

of contract, has been founded on unfair discrimination of any description.

23.  Mediclinic argues that when regard is had to the assertions of the complainants

in the founding affidavit, none of the allegations (or grounds} withstands scrutiny:

23.1 In the founding affidavit certain representatives of Mediclinic are
highlighted,'® not necessarily for any inteliigible reason. Dr Jay emphasized that
five individuals are white males and one a white female.'® She annexed large
biack and white photographs of various people, alleging that ‘even’ the Executive
Management of the respondent is gender biased, as eight of the ten executives

are maie, one of colour, and two females, of whom one is of colour. The

relevance of the allegations in these paragraphs escape me; the involvement, in 2

‘EFAp 10 par 5.2
WFAp 10, par 5.3,
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Dr Jay’s complaint, of all the highlighted individuals, has not been demonstrated;

the allegations and photographs are mainly irrelevant and inappropriate.

23.2 The relevance of the allegations related to the complainants' cause of
action, was not established. Mediclinic points out in much detail that generally it
does not employ medical practitioners, who practice independently for their own
account, following rulings of the HPCSA. These practitioners have access
privileges to Mediclinic's hospitals where they use the facilities. The hospital
employs administrative, technical and nursing staff, who interact with and assist

the medical practitioners.

233 The medical practitioners are expected to conduct themselves {0
professionally. Co-operation and good relationships between hospital staff and
the independent professionals are essential for patients and employees, male or
female. The disparaging allegations of complainants fail to have regard to
Mediclinic’s alleged commitment to diversity and inclusivity, as a basic tenet of
its ethos, it being a Level 4 B-BBEE employer, who has improved its points every
year since 2017 and has put a range of measures in place to increase its race

and gender representativity.2?

23.4  As noted, complainants maintain that Mediclinic's termination of its
Lease Agreement is the result of unfair discrimination,? based on a range of
listed grounds.?? Mediclinic argues, persuasively, that no factual basis of 2.0
whatsoever nature is provided in respect of this claim. The complainants

2 AA, p 134, par 13 and 14.
EA p 11, pare.l.
2ZFA, p12, par8.3.
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maintain that the Equality Court is the 'more preferred court in the event that ‘the
relevant source documents’ should be declared unconstitutional, leading to
discrimination, and that in any event the quantum of the damages claim against
the respondent falis outside the jurisdiction of the Magistrate’s Court.2? Mediclinic
pointed out that in the relief sought by the complainants they do not seek an
order that the source documents (presumably the Lease Agreement) be declared
unconstitutional on the basis of discrimination; the relief sought appears to be

based on allegations that the conduct of Mediclinic was discriminatory.?

23.5 To the extent that it was submitted that the claim is founded on the
Consumer Protection Act, or that Mediclinic made unilateral changes to the 10
Lease Agreement in respect of service delivery and the issue of notices in the
event of a purported breach,?s these points were not elaborated on or pursued in

the founding affidavit or in argument, lack merit and do not appear to be relevant.

23.6  Dr Jay maintains that her track record will show that she respects her
colleagues and that she is known as a likable person, strict with medical ethics
and procedures.?® In reply to these comments Mediclinic's representative, Mr
Marquin Crotz, (*Crotz’) the general manager of Mediclinic Vergelegen, states
that Dr Jay has a track record at the hospital of ‘profound disrespect for

colleagues and staff’, ‘mired by dishonesty’

23.7 Dr Jay concedes in her affidavits that she questioned measures 206

implemented by the Government in respect of COVID-19, after the declaration of

ZFA, p 12, par 6.5,

24 Form 2, p 5 par (1) under 'Relief sought’.
AFA, p 13, par 6.8.

W FAPp 14 par 7.1
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the Naticnal State of Disaster in March 2020, admitting that she is ‘ocutspoker’
professionally and ethically. She believes that most of her colleagues were either
scared or disinterested to express views. However, as a result of her open debate
she has received 'a lof of animosity from some other fellow colleagues”®’
mentioning a maie doctor, allegedly in a romantic relationship with a female
doctor, who took his side. The mofive for, and relevance of these relationship
details, and how this relates to discrimination, escapes logic. The factual basis
for allegations allegedly constituting discrimination, was addressed on behalf of

the respondent:

23.7.1  Firstly, there was the issue of a disagreement in respect of theatre
lists, which Dr Jay concedes are common and often easily resolved, which
gave rise {o treatment that she maintains was shameful as ‘two male
doctors formfed] an afifance fo boldly argue with a single fernale', which Dr
Jay 'experienced as a degrading and humiliating event.?¢ | agree that the
conduct of the two doctors, as alleged, does not constitute a basis on which
to impugn the conduct of Mediclinic. Mediclinic asserts?® that the aggressor
in the debate was not either of the doctors, but Dr Jay herself; it is pointed
out that the fact that some dectors made common cause in an argument
against a female doctor, cannot pe se lead to a conclusion of discrimination,
Dr Hobbs, one of the doctors, is a woman; the respondent’s argument that
there is no evidence that this confrontation was motivated or tainted by

gender discrimination, was persuasive.

ZTFA, p 14, par 7.3
2 FA, p15, par 7.4
28 AA, p 170, par 92.

20
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23.7.2 Secondly, allegations of incorrect billing were addressed on

behalf of Mediclinic,*® with reference to source emails 3 It was contended
that the emails refiect a reasonable approach by Mediclinic in the face of
intemperate accusations of lies and victimisation by Dr Jay. As argued, |
agree that these emails do not demonstrate a basis for discrimination

against Dr Jay by Mediclinic.32

23.7.3 Thirdly, Dr Jay raised that a female nurse was treated

disgracefully and was targeted by a male doctor, using foul language in the
presence of others.3® Dr Jay reported the alleged ‘victimisation of women'
incident to Crotz (including other staff members) by email, complaining |a
about the treatment of women at the hospital, an issue she said she had
raised previously, as did her 'fegal team’, ostensibly referring to De Beer
and LEN. I do not see how the unfortunate incident in March 2021, has any
bearing on Dr Jay's cause of action in this matter. The incident was
comprehensively addressed by Mediclinic® {(and the nurse in question) and
culminated in an apology from the offending doctor, an acceptance by the
rirse of the apology, and a statement by her that she did not fee! 'victimised

or threatened’ 3°

23.7.4  Fourthly, Dr Jay compiained that she was receiving ‘fess referrals’

from within Mediclinic's ‘circle, to inter alia, freat burn victims.* Mediclinic 7 @

WEA p18.Par7.10. and 7.11.
Hpafrom page 72, T16

32 AA p 172, par 98.

BEA, p19, par7.12 and TJ 7 p 81

% See, inter alia, email 1) 8, p 82

B AA, p 172, par 99 and MC 26 p 247,
3 FA, p 19, par 7.14.
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comprehensively addressed this complaint, as explained to Dr Jay;
Mediciinic's nursing staff are allegedly not qualified to deal with burn victims
as the hospital is not geared for their needs; Mediclinic faced litigation
where it was alleged that the patients should have been referred to
hospitals with burn units and nurses trained in the specifics of dealing with
burn victims. Mediclinic demonstrated that its appreach in respect of burn
victims had nothing 1o do with Dr Jay. The hospital could not meet the
demands of the particular patient. There does not appear to be anything
sinister about the situation, which reflects a rational approach from
Mediclinic.3’Despite a reasonable explanation, Dr Jay, referring to her 10
excellent credentials and suggesting a ‘compromise,’ threatened to address
the matter with her ‘Jegal team’and to ‘revert to higher powers.’ The email,

referring to hearsay evidence, copied in De Beer. %

23.7.5  Fifthly, Dr Jay concluded, from several incidents during February
2021, that Mediclinic, through its management and staff ‘sysfematically
started to discriminate against her by preventing her from enjoying certain
privileges that, as a tenant at the hospital, she was entitled t0.3® She does
not identify what privileges these were or which of those privileges
Mediclinic was denying her/them, or the basis on which discrimination is
alleged in this instance. Mediclinic denied the allegation, submitting that Dr 20

Jay was not treated differently to other practitioners at the hospital.

I AA, p 174, par 100,
% FATIOp 84
BFA p18,par 7.9,
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24, On the basis of, inter alia, the mentioned complaints (none of which
demonstrates a case of unfair discrimination), Dr Jay claims that Mediclinic was ‘so
desperate to constructively force her to give up her lease’ as a result of its
discrimination, that it created ridiculous rules and practices via its management,
unilaterally, without her input, as the person directly affected by the policies. (Dr Jay
had complained of actual termination of her lease, not constructive termination. The
rules and practices referred to, were not identified; no discriminatory rules or practices
are obvious.) She explained a garbled conspiracy theory by pointing out that Mediclinic
is in a better financial position to afford prejudicing itself in order to ‘directly

discriminate’ against her and to ‘constructively’ compel her to terminate her lease. 40

25.  Mediclinic denied the allegations and invited Dr Jay to identify what she was
referring to. It was pointed out and demonstrated, that Crotz tried to resolve issues
with Dr Jay, maintaining that termination of their relationship was a last resort. He
pointed out that many female professionals of different ethnic origins and beliefs, work
together ‘happily’ at Mediclinic. He maintains there was no intention or reason 1o
discriminate against Dr Jay, any discrimination was denied; it was alleged that Dr Jay
clashed with management, staff, fellow professionals, and peopie who did not share

her (COVID) beliefs, where she was invariably the aggressor.4’!

26.  On behalf of complainants it was emphasised in Heads of Argument and during
argument, that they had made out a prima facie case for the relief sought. It bears
mention that complainants’ representative, De Beer, who has no legal qualifications,

could not articulate the meaning of prima facie proof. (Loosely explained, prima facie

40 £a p 20, par 7.16.
4L AA p 175 par 102
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evidence is evidence that is sufficient to establish a fact or a presumption of the truth
of a fact, unless there is contradictory evidence.} It is the case on behaif of Mediclinic
that Dr Jay has failed to meet the threshold for a claim of unfair discrimination and that
no prima facie case has been established in her favour. When addressing the

jurisdiction of this court, it was argued on behalif of Mediclinic that:

26.1 It is trite that the complainants must make out a prima facie case
of discrimination; | have dealt with the term ‘discrimination’, as defined, and
that it refers to conduct or a policy which directly or indirectly imposes
burdens, obligations or disadvantages on; or withholds benefits,
opportunities or advantages from, a person on one or more of the prohibited

grounds.

26.2 | agree with Mediclinic's argument that the founding affidavit does

not disclose any conduct falling within the definition of ‘discrimination’ .

27. | was referred to MEC for Education, KZN v Pillay, % The matter related to

alleged discrimination on the ground of religious and/or cultural practice and fairness.
The Constitutional Court considered the correct approach to 'discrimination’ under the
Equality Act, commenting that unfair discrimination, by the State and private parties,
including on the grounds of religion and culture, is specifically prohibited by ss 9(3)

and (4) of the Constitution. The court noted:

‘the Equality Act is the Jegislation contemplated in s 9(4) and gives further
content to the prohibition on unfair discrimination.*® Section 6 of the Equality

422008 {1) SA 474 (CC), par 35,
4% gee the long title of the Equality Act which reads:
“To give effect to section 9 read with item 23{1) of Schedule 6 to the Constitution of the
Republie of South Africa, 1996, so as to prevent and prohibit unfair discrimination and
harassment; to promote equality and elinninate unfair discrimination; to prevent and prohibit
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Act reiterates the Constitution’s prohibition of unfair discrimination by both the
State and private parties on the same grounds including, of course, religion and

culture.™?

28.  The court commented, with reference to authorities, on two preliminary issues
relating to the nature of discrimination under the Act, namely:

‘The first is that claims brought under the Equality Act must be considered within
the four corners of that Act. This Court has held in the context of both
administrative and labour law that a litigant cannot circumvent legistation
“enacted to give effect to a constitutional right by attempting fo rely directly on
the constitutional right. To do so would be to “faif to recognise the important
task conferred upon the legisiature by the Constitution to respect, protect,
promote and fulfil the rights in the Bill of Rights.” The same principle applies to
the Equality Act. Absent a direct challenge to the Act, courts must assume that
the Equality Act is consistent with the Constitution and claims must be decided

within its margins.’

29.  Mediclinic argues, accordingly, that claims brought under the Equality Act
should be considered within the four corners of the Act. A litigant cannot circumvent
legislation enacted to give effect to a constitutional right, by attempting to rely directly
on the constitutional right.* The question of whether a comparator is required for a
claim under the Equalily Act was left open.*® It was held by Langa CJ, that in order to

establish discrimination (in that case), the complainant had to show that the

hate speech; and to provide for matters connected therewiih.”

“ Saction 6 reads: “Neither the State nor any person may unfairly discriminate against any person.” The
“prohibited grounds” on which discrimination is barred, are defined in section 1 which repeats the list in section
9(3} of the Constitution.

4% At par 40 of the judgment.

A€ AL par 44.
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respondent ‘in some way interfered’ with the complainant’s participation in or practice

or expression of her religion or culture.*’

30.  The respondent’s representative argued, persuasively, that the complainants
have not met the threshold for discrimination in terms of the Equality Act. Sithole and

Another v Sithole and Another “®was guoted, where the CC held:

[19] The idea of differentiation lies at the heart of equality jurisprudence in
general. Equality jurisprudence deals with differentiation in two ways:
differentiation which does not involve unfair discrimination, and another which
does. The principle of equality does not require everyone to be treated the
same, but simply that people in the same position should be treated the same.
However, the government may classify people and treat them differently for a
variety of legitimate reasons. For, [ilf is impossible to [regulate the affairs of
inhabitants] without differentiation and withaut classifications which treat people
differently and which impact on people differently’. Mere differentiation will be
valid as long as it does not deny equal profection or benefit of the law, or does
not amount fo unequal treatment under the law in violation of s 9(1) of the

Constitution.’

31.  Harksen v Lane NQO and Others,*®a judgment by Goldstone J, was referred to

on behalf of Mediclinic and a helpful summary was provided. The Court heid that
where the equality clause is invoked on the ground that law or conduct differentiates

between people or categories of people in a manner that amounts to unequal

97 At par 46.

98 2021 (5) SA 34 {CC)

4% 1968 (1) SA 300 {CC)

3¢ See also Sithole, par 20.

10
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31.1 Whether the provision differentiates between people or cateqories of

people. if so, whether the differentiation bears a rational connection to a
legitimate government purpose. ff it does not, there Is a violation of s 8(1). If it

does bear a rational connection, it might nevertheless amount to discrimination.

31.2  Whether the differentiation amounts to unfair discrimination, requires the

following analysis:

31.2.1 Does the differentiation amount to ‘discrimination'? If it is on a

specified ground, discrimination will have been established;

31.2.2 | the differentiation amounts to 'discrimination’, the question is,
does it amount to unfair discrimination'? If it has been found to have o

been on a specified ground, then unfairness will be presumed.

31.2.3 If, at the end of this stage of the enquiry, the differentiation is

found not to be unfair, then there wiil be no violation of s 8(2).

31.2.4  If the discrimination is found to be unfair, a determination will
be made as to whether the provision can be justified under the limitations

clause (s 33 of the Interim Constitution, now s 36 of the Constitution).

32. It is the argument of respondent that in this matter no differentiation by
Mediclinic towards the complainants has been shown of whaisoever nature and that
accordingly not even the first threshold under the Equality Act has been met. It is
submitted that this court does not have the jurisdiction to determine this matter and 20

that accordingly, the application cannct be entertained and falis to be dismissed.
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GROUNDS FOR JURISDICTION OF THE EQUALITY COURT

33.  The complainanis maintain that this Equality Court has the required jurisdiction
o entertain the matter based on several grounds. The respondent disagrees and
argues that the proposed grounds do not withstand scrutiny. The issue requires a

careful analysis of the facts and an equally carful application of those facts o the law.

33.1 Complainants maintain that the alleged breach of contract, or unlawful
termination of the lease by Mediclinic, was the direct result of discrimination
on one or more of the prohibited grounds, as described under the definitions
of the Equality Act.?" Mediclinic points out that the Constitutional Court has
emphasised that the subsiance of a claim is relevant for consideration in
matters of this nature. it argues that if the substance of this claim is examined,
the complainants have not established any basis for a claim of unfair

discrimination.

33.2 Complainants argue that the Equality Act supersedes any other law,
which is trite.’? |t is clear, however, that as regards the aspect of jurisdiction,
there is no conflict with any other act or law. Mediclinic argues that under the
Equality Act no claim has been established to invoke the jurisdiction of this

court, sitting as an Equality Court.

33.3 Complainanis maintain that they are part of a group who does not
support the pro-COVID-18 narrative. They argue that they have been treated

differently from the group of individuais who follow the COVID-19 narrative and

51 Complainants’ HoA, par 4.2.2.
52 Complainants’ HoA, par 4.2.3.
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that they are accordingly ‘part of an identifiable group’ 53 They maintain that
Mediclinic specificaily confirmed that it wanted Dr Jay to align herself with

Mediclinic's beliefs, alternatively she had to find another place to work.5*

33.4 Respondent maintained that the complainants misunderstand
Mediclinic’s position and referred, in the answering affidavit of Crotz, to an
incident between Drs Jay and Hobbs: Dr Jay was outspoken about her anti-
Covid, anti-vaccination views, also on social media, where she claimed,
allegedly falsely, to have worked in Covid wards. The hospitat and some doctors
were concerned. Dr Hobbs was requested to talk to Dr Jay. During the
discussion Dr Jay elaborated on her contrarian views related to CQVID 10
vaccines, labelling these as the ‘Mark of the Beast’. Dr Hobbs told Dr Jay that
although she was entitied to her opinion and freedom of speech, she had an
ethical obligation to only share responsible public health messages. Dr Hobbs
expressed concern that Dr Jay was isolating herself from the medical
community, as her views were not aligned to the beliefs and value system of
the hospital. She suggested it may be befter if Dr Jay found somewhere else to

work.

33.5 DrJay commented (ostensibly falsely) on the discussion in an email of
6 February 2021, to Crotz/the hospital, advising that she had referred the matter
to her ‘lawyer,® De Beer. According to Crotz, Dr Hobbs, who filed a 20
confirmatory affidavit, responded that she did NOT tell Dr Jay to take the

vaccine, as she alleged. Dr Jay disputes the contents of this paragraph,

54 Complainants’ HoA, par 4.3.3.
%5 See email MC 6 as referred to on p 146 par 28.2
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maintaining that the version of Mediclinic is Tthe final nail in the coffin’ of the

opposition.?®
33.6 | refer to allegations in this regard from respondent’s affidavits:

33.6.1 Despite worldwide views on the seriousness of the COVID-18
pandemic; the declaration of a National State of Disaster, repeatedly
extended, and the Reguiations issued to combat the spread of COVID-
19, where non-compliance with .certain regulations was a punishable

offence, Dr Jay insisted on actively propounding views contrary to the

generally accepted international standard of response to the pandemic.

Mediclinic explained that it was difficult for the hospital to accommodate |0

a prominent professional at its hospital publicly propounding beliefs

reqarding Covid-19 and the vaccines, inimical to prescribed practices

angd protocols. Mediclinic encouraged persons working in its hospitals to
be vaccinated, but, this was not mandatory when the lease agreement

was terminated. As argued, it does not appear that Dr Jay's resistance

to vaccination plaved any role in the termination of the lease

agreement.5’

33.6.2 | have explained what transpired during the discussion between
Drs Hobbs and Jay, that Dr MHobbs was concerned about Dr Jay's
expressed contrarian views and suggested that it may be better for Dr 20
Jay to find somewhere else to work, Dr Hobbs maintains that she did not

address Dr Jay's anti- vaccine stance per se.58 Dr Jay alleged that she

*RAp 271 par 14.3
7 AA, p 139, par 21.
5 AA, p 148, par 29.7.
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was asked to leave, as she was nof taking the vaccine; she threatened
Mediclinic with her ‘Yawyer and cancelled a meeting;’® Mediclinic

emphasised that no one was forced to take the vaccine.®°

33.7 Fourthly, Dr Jay contends that Mediciinic committed an act of gender
discrimination against her.5" In support of a factual basis for this contention the
complainants refer to various allegations in the founding affidavit.%¢ These
meritless allegations have been addressed. Respondent submitted and

demonsirated that there is no factual basis for a claim of gender discrimination.

33.8 Fifthly, the complainanis rely on a cltaim of harassment, % on the basis
that ‘as a result of being a woman and part of the group of people who beliefs
(sic} differently about COVID-18 than the general narrative, had been harassed
by the Respondent via its representatives and influencing other colleagues and
staff to the same'®To this inarticulate narrative, respondent argued and showed

that there was no factual basis for the allegations.

33.9 Finally, the complainants (inappropriately) refer o the burden of proof.8®
As argued, the burden of proof has no bearing on the question of this court's

jurisdiction.

5 AA, p 148, par 29.8.

60 AA, v 148, par 26.9.

8 Complainanis’ HoA, par 4.3.
82 Complainants’ HoA, FN 16.

83 Comptlainants' HoA, par 4.8,
& Complainants' HoA, par 4.6.2,
€% Complainants’ HoA, par 4.7.
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REPRESENTATION BY A NON-LEGAL PRACTITIONER

34.  An agreed point in fimine for consideration by this court was whether De Beer,
neither attorney nor advocale, was suitable to represent the complainants in this

matter. Regulation 10(9} of the Equality Court Regulations reads:

{9)(a) Any parly to the proceedings may, during the proceedings in
court, be represented by an afforney or advocate or any person of his or

(b} The presiding officer must, if a parly is represented by a person other
than an atforney or advocate and if the presiding officer is of the opinion
that such_person is not a suftable person fc represent the party, inform
the party accordingly.’

35. 1 am not aware of judgments dealing with the scope and aim of this Regulation.
The informal nature of proceedings in Equality Courts, and the fact that some NGO's
and/or Human Rights Organisations may be willing to assist complainants in prosecuting
claims in the Equality Court, without expecting remuneration, make the Equality Courts
a viable forum within which an unrepresented complainant may seek relief. | am not
aware of required qualifications for a representative in the setting of the Equality
Court. Any representative in the court should comply with acceptable standards,

aware that inappropriate conduct may not be to the advantage of clients.

36. De Beer has been representing the applicants in this matter since before their
claims were lodged. He is the President of the Liberty Fighters Network, a not for gain
organisation based in the area of Pretoria. He has no legal gualifications. | am aware
that he is, as to be expected, at a disadvantage in these proceedings as his opposition
are experienced advocates, assisted by Cape Town attorneys. The complainants, who
are based in Cape Town, chose to have him represent them. Respondent did not take
issue with De Beer representing the complainants, although it was agreed that the

aspect would be determined during the in fimine proceedings. in the circumstances !

330

|9

20



28

feel compelled to address this issue, considering the pattern of the conduct of De Beer,

which | believe impacts on his suitability to represent the complainants,

37. Much has been said lately about the importance of protecting the dignity of
coutrts, the judiciary and legal representatives. Discourteous, offensive language and
conduct by legal representatives (and litigants) will not be toleraled. Legal practitioners
have a duty fo conduct themselves with the highest degree of integrity, to maintain the
decorum and dignity of the court. The Legal Practice Council (LPC’), the statutory
body established in terms of the Legal Practice Act,5¢ and its Provincial Councils,
exercise jurisdiction over and regulate the affairs of admitted and candidate legal
practitioners. It aims to ensure that lawyers provide excellent legal services to the

community in an ethical, professional, honourable and competent manner.

38. Legal {which should include non-legal, where applicable) representatives have
duties to clients and to the judiciary to ensure the efficient and fair administration of
justice, The LPC protects the interests of the public in its dealings with legal
practitioners; its norms and standards relating to the professional conduct of legal
practitioners, aim to ensure their accountability. The LPC may refer a lawyer's conduct
to the court, when he acts unprofessionaily; the court will determine how to deat with
a lawyer if the profession’s standards are viclated. Outrageous behaviour, as
experienced from De Beer in his conduct of litigation, is indicative of a lack of respect
for the courts, undermines the legal system, the effective functioning of the court and
the adminisiration of justice. The conduct of De Beer did not assist the claimants; his
unjustified behaviour resulted in the recusal of a senior Judge. This caused a defay in

the finalisation of the matter. Unnecessary costs were incurred; deserving litigants

SSact 28 of 2014
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were not able to access the court while it was seized with an attack on a Judge’s

impartiality.

39.  Representation fulfils an important role. A suitable representative appreciates
relevant legal issues and disputes and conveys such issues to his/her client. Such a
representative is aware of his/her duty o respectfully assist the court. Admitted legal
representatives are bound by a Code of Conduct, rules and directives of the court and
directives issued through judgments of the court. They are aware of what is required
when drafting correspondence, affidavits and heads of argument. They know that if
they exceed their ethical duties, their conduct may be reported to relevant authorities,
who may consider appropriate ways of censure. The public and litigants rely on the
courts for protection, to censure tegal, which should include non-legal, representatives

in appropriate circumstances, in the interests of justice.

40.  In deciding on the suitability of a representative in the milieu of the Equaiity
Court, where more informal procedures are allowed, this court cannot ignore the
observations of the Judge who was compelied to recuse herseif from the matter
following the inappropriate conduct of De Beer, considered with the SCA's comments

related to De Beer in Minister of Cooperative Governance and Traditional Affairs v De

Beer and Another: %7 in the said SCA judgment De Beer, an anti-Covid activist,

complained that Covid-19 regulations were overbroad, without, according to the court,
having the required expertise in the matter and without providing a factual foundation
for his conclusion. A generalised six-page invecltive was filed against the

Government's COVID-19 response, that allegedly defied a concise summary.©8

57 12021] 3 Al SA 723 (SCA) (1 July 2021)

58 At par 14.
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41. In this court De Beer levelled derogatory accusations of fack of impartiality and
bias against the presiding judge at a directions hearing, calling on her to recuse
herseif, as apparent from correspondence, at times bordering on the un-intelligible,
referred to extensively by the Judge in her ex tempore judgment. She commented
that De Beer's correspondence was indicative of a condescending, patronising,
contemptuous, gratuitous, disrespectful and undermining nature, tainting the
proceedings. She recused herself from further hearings. Nothing on the

documentation before me justified the adverse comments of De Beer.

42, De Beer misrepresented facts, disingenuausly, in his argument in the matter
before this court, when he denied that he had requested Ndita J to recuse herself; he
was referred to the relevant passages in his correspondence. He also tried to
challenge the basis of the matter to be heard before this court, and again had to be
referred to correspondence. De Beer has even, infer alia, unjustifiably challenged the

impartiality of the court’'s Chief Registrar, Ms Davids.

43.  In the judgment of the SCA®® referred to, concerns were raised with passages
in the founding affidavit; it was found that De Beer (the respondent in that matter) was
not a quaiified virologist, pathologist, immunelogist, medical doctor, or any kind of
scientist, nor exped, that would aliow him to analyse the many reports to which he
referred. De Beer had noted that his field of expertise relates to conflict between
landlords and tenants. None of the reports referenced by him were confirmed by

qualified individuals; their authenticity and reliability were not proven.”’As in the matter

% minister of Coopergtive Governance and Traditional Affairs v De Beer and Ancther

70 At par 15.
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before me, the underlying theme of the founding affidavit was De Beer's pre-

occupation with COVID-19 denialism.”

44.  The SCA referred to communications from De Beer and the LFN as ‘crude,
gratuitously insufting, clearly contemptuous and intended to denigrate this court.’ It
was noted that the Constitutional Court has warned that unjustifiable, defamatory and
scurrilous utterances against judicial officers will not be telerated. The court held that:

"...there seems fo us fo be no alternative but to refer this judgment fo the

National Director of Public Prosecutions (the NDPP) for her attention. In doing
so we are mindful that Mr de Beer is a layperson. However, even for a lavperson

the statements are beyond the pale and there is no excuse for his conduct or
that of the LFN.' (The Registrar was directed to take steps to ensure that the

judgment was brought to the attention of the NDPP.)’2

45 De Beer informed this court, smugly, that nothing came of this referral. He
appears to believe that since he has never been found guilty of contempt of court, his
previous (or any) conduct is unassailable. In argument he commented that he is hated
by the legal fraternity and an enemy of the judiciary. It would be an unfortunate
oversight if he continues to believe that he is not accountable for his conduct, no matter

how unsuitable or inappropriate, by relying on the informality of proceedings.

46. De Beer advised the court of instances where he/LFN has laid complaints or
became a respondent. He has challenged the SCA judgment that | have referred to.
At my request documents were emailed to my Registrar, including an order from the

Constitutional Court, where De Beer's application for leave to appeal was refused.’

7t At par 16.
72 At par 119,
2 Case CCT 72/21 De Beer and LFN v Minister of Coopergtive Governance and Traditional Affoirs
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He has laid & complaint with the 'African Commission on Human and People’s Rights...
based in Banjul, The Gambia’ (ACHPR). He maintains that he represents ‘President
Zuma’in litigation. The judgment of Ndita J, referred to, forms part of this challenge ‘in
s0 far the prejudice that both President Zuma and wriler have suffered at the hands of
judicial bias and loss of independence of both the SCA and Constitutional Court. 7* De
Beer referred to other matters, including Constitutional Court matters, where he is

involved, details of which are not relevant.

47. Finally, | refer to correspondence from De Beer on 16 August 2022, in preparation
of this hearing. Following an email from Mr Bromley (‘Bromley’) attorney for
respondents, addressing procedural aspects, De Beer responded, using intemperate
language, attacking Bromley, commenting: ‘Justice Ndita (will be) dealt with by the
Judicial Service Commission.' To Bromley's complaint about the unjustified attack on

him, De Beer responded:

‘Clearly the parties are in disagreement about the frue facts... Unfortunately,
Justice Ndita failed in her duties as a judge and has left the parties wondering
why an Equality Act malfer had been hovering in this court for 11 months
without any progress whatsoever.
48. My Registrar advised the parties that the court file was in unmanageable
disarray and required attention. It was noted that ‘Derogafory comments about any

Judge are not appropriate and will not be {folerated.” De Beer responded,

correspondence that speaks for itself:

Firstly, the content of the court file is in dispute and Justice Ndita is to blame
for that. Ndita J was actually wasting everyone's time and it seemed as if she

7 Email to the Registrar of Steyn J on 19 September 2022 at 7h40.
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had no knowledge of how an Equality Court operates. If the Office of the Chief
Justice had taken more care o advance the establishment of proper Equality
Courts seated at High Courts, Justice Ndifa would never have found writer to
be a threat to her knowledge and recused herself. If you, or any other, has a
problem with the way writer speaks the truth about a judge not competent to
serve the people, please be welcome to take any recourse you desire fo bring
writer to book for expressing his honest opinion. Judges are no gods and are
servants of the people. You are most welcome to share this email with Justice
Ndita if you so desire and maybe she is more successful to prosecute writer for
contempt of court than the captured Supreme Court of Appeal is. That way she |0
can also become a lopic in all our seized maffers before the African

Comrriission concerning judicial irregularities.’

COSTS

49.  The principles pertaining o costs in constitutional matters were set out by the

Constitutional Court in Biowafch Trust v Registrar. Genetic Resources, and Others

where the following was noted:

‘[24] ...the general approach of this court o costs in litigation between
private parties and the State, is not unqualified. If an application is frivolous

or vexatious, or in any other way manifestly inappropriate. the applicant
should not expect that the worthiness of its cause wilf immunise if against 2 ©
an adverse costs award...’

[25] Merely labelling the litigation as constitutional and dragging in
specious references to sections of the Constitution would, of course, not be
enough in jtself to invoke the general rule as referred fo in Affordable
Medicines. The issues must be genuine and substaniive. and fruly raise
constitutfonal considerations relevant to the adiudication. The converse is

also true, namely, that when departing from the general rule a court should

set out reasons that are carefully articulated and convincing. This would not

only be of assistance to an appellate court, but would also enable the party
concerned and other potential litigants to know exactly what had been done 30
wrongly, and what should be avoided in the future.’

75 2008 (6) SA 232 {¢C)
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held:

51.

34

In Lawvers for Human Rights v Minister of Home Affairs and Others 7 it was

1171 In both Biowatch and Helen Suzman Foundation this court emphasised
that judicial officers should caution themselves against discouraging those
trying to vindicate their constitutional rights by the risk of adverse costs orders
if they lose on the merits... those seeking to ventilate important constitutional
principles should not be discouraged by the risk of having to pay the costs of
their state adversaries merely because the court holds adversely to them.

[18] This, of course, does not mean risk-free constitutional litigation. The
court, in its discretion, might order costs, Biowatch said, if the constitutional
grounds of atfack are_frivolous or vexatious, or if the litigant has acted from
improper motives or there are other circumstances that make it in the inferests
of justice to order costs. The High Court controls its process. it does so with a
measure of flexibility. So. a court must consider the "character of the litigation
and fthe litigant's] conduct in pursuit of it', even where the litigant seeks to assert
constitutional rights. '

[18] What is 'vexalious'? In Bissel the court said this was litigation that was
frivolous, improper, instituted without sufficient ground, to serve solely as an
annoyance to the defendant’. And a frivolous complaint? That is one with no
serious purpose or value. Vexatious litigation is initiated without probable cause

by one who is not acting in good faith and is doing so for the purpose of 20

annoying or embarrassing an opponent. Legal action that is not likely to lead to
any procedural result is vexatious.

[20] Whether an application is manifestly inappropriate depends on whether
the application was so unreasonable or out of line that it constitutes an abuse
of the process of court. In Beinash Mahomed CJ stated there could not be an
all-encompassing definition of ‘abuse of process’ but that it could be said in
general terms ‘that an abuse of process takes place where the procedures
permitted by the Rules of the Court to facilitate the pursuit of the truth are used
for a purpose extraneous to that objective’. ....

Mkhatshwa and Others v Mkhatshwa and Qthers,”” was an appeal from the

SCA dismissing an appeal from the High Court of Mbombela. In issue was costs, more

particularly punitive costs, in matters such as the matter before me, where vexatious

litigation and scurrilous remarks about judges flourished. Khampepe J held:

752017 (5} SA 480 (CC)
7712021} ZACC 15 or 2021 (5) SA 447 {CC)
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18] This Courf has considered the merits of this application for leave to appeal
... and is satisfied that it must be dismissed on the basis that it bears no
reasonable prospects of success. Ordinarily, the matter would end there, and an
order would be issued to that effect. However, in pursuit of their cause, the
applicants repeatedly made certain troubling submissions which have driven me
to pen this judgment, setting out an explanation for the costs order that follows.

[10] A recurring theme throughout the appficants’ submissions, is that the
presiding officer in the High Court, Roelofse AJ, conducted himself in an improper

and biased manner...’

The court noted that the applicants attempted to bring the matter under the

blanket of constitutional rights, to enable them to rely on the Bipwatch principle, but

that the principle does not apply to frivolous and vexatious litigation, which was what

had spurred the application, together with aspersions cast on the Judiciary.

53.

‘The final nail in the coffin is that the applicants do not seek to assert their
constitutional rights against an organ of State. It follows that there is no basis
upon which the Biowatch principle can operate in the applicants’ favour in this
application. 78

The court considered whether, absent the application of the Biowatch principle,

or any other cogent reason to deviate from the ordinary approach to costs, why the

applicants, as unsuccessful litigants, should not bear the costs of the application and

more particularly, whether the exceptional award of punitive costs, was warranted.

125] What is particularly troublesome is the ease with which the applicants
approached this Court, callously defaming other members of the Judiciary to
justify their cause. Of course, courts and their members are by no means
immune from public criticisrn and accountability to those they serve. However,
that does not mean that it is open fo a iitigant fo level unfounded and scurrilous
altacks against Judicial Officers to further their own ends.

[26] This Court enjoys a sacrosanct power and privilege to uphold the jaw in
furtherance of the constitutional project. Thus, the importance of this Gourt’s

78 para [18]
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work, and the limited judicial resources that it expends in the process, ought not
to be taken for granted; it is incumbent upon a litigant to approach this Court
with a bona fide, genuine case. It will not do for fitigants fo resort fo
unscrupulous factics to succeed in this Court, especially when such tactics
involve unjustifiable attemplts at bringing shame and disrepufe upon Judicial
Officers.’

54. The court noted that conduct that undermines and erodes the authority and

integrity of the Judiciary must be prevented and litigants who resort to the kind of

tactics displayed in that matter (as in the matter before me} should be aware that they
would not enjoy the court's sympathies in relation to costs. It was held that a punitive

costs order was appropriate.

585. In the founding affidavit in the matter before me the complainants asked for
costs if the matter was opposed. In argument they reminded the court that costs orders
are generally not granted in constitutional issues (which this matter was not). It was
argued that the application was not frivolous or vexatious {which it was). De Beer,
referring to Biowaich. argued that it would be unfair to the complainants if they were
punished with costs because they employed an 'infamous representative’ who did not

act properly, noting that he has not been found guilty of contempt.

56. The respondent submitted, correctly, that the general principle in Biowaich does
not apply; that Mediclinic is not an organ of state; and that to have brought this
application in the Equality Court on the frivolous, meritless and vexatious basis that
the complainants did, 'was manifestly inappropriate’. The tactics displayed by De Beer,
representing the complainants, and his unjustifiable attempis at bringing disrepute
upon judicial officers and court personnel, not only in the matter before me, but
generally, does not generate sympathy as regards costs, where no reason exists why

the usual costs order should not follow in the circumstances of the case.
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CONCLUSION

57. | find, for the reasons enunciated in this detailed judgment, that in this matter
the complainants have not demonstrated any differentiation by Mediclinic towards
them. The procedures under the Equality Act do not find application. The application
lacks merit and is not in the interests of justice; it was an abuse of court process, in
that the procedures permitted by the Equality Act to facilitate justice for those that
suffer unfair discrimination, were used for ulterior purposes. | find that the equality
court does not have the required jurisdiction to determine the complaints presented.
The application is ilf conceived, unjustified and cannot be entertained. There is no

basis to transfer the matter to an alternate forum and no such forum was suggested.

58. It has been held that conduct that undermines and erodes the authority and

integrity of the Judiciary must be prevented: litigants should show restraint, instead of

displaying outrageous behaviour, aimed at aftacking the Judiciary or opposition. The
representative of the compiainants, Mr Reyno de Beer, in view of his inability to
conduct himself appropriately, unable to accept that his actions may impact negatively
on his clients, seemingly as he believes that his conduct is not susceptible to censure,

is not a suitable person to represent the complainants in this matter. The complainants

are informed accordingly.
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ORDER

59. On the point in limine, whether this court has the jurisdiction to hear the
application, it is ordered that this court does not have the requisite jurisdiction.

The application is dismissed with costs.

. &

. . [

STEYN J
Judge of the High Court
Cape Town

{Equality Court)
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IN THE EQUALITY COURT OF SOUTH AFRICA

HELD AT THE HIGH COURT WESTERN CAPE DIVISION, CAPE TOWN

In the matter Helween:

DR. TONETHA JAY

DR. JAY COSMETIC (PTY.) LTD.

AND

MEDICLINIC (PTY.) LTD.

in Re:

DR. TONETHA JAY

DR. JAY COSMETIC (PTY.) LTD.

AND

MEDICLINIC (PTY.) LTD.

Case No: EC 08/2021

157 APPLICANT

280 APPLICANT

RESPONDENT

15T COMPLAINANT

280 COMPLAINANT

RESPONDENT

APPLICATION FOR LEAVE TO APPEAL

BE PLEASED TO TAKE NOTICE that the above-mentioned Applicants intend to make

application for leave to appeal to the Supreme Court of Appeal, in terms of Section 23(1)
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of the Promotion of Equality and Prevention of Unfair Discrimination Act, 2000 {Act No.
4 of 2000) ("Equality Act’), read with its Regulations and Section 16{1)(c} of the
Superior Courts Act, 2013 (Act No. 10 of 2013). on a date to be determined by the Clerk,
against the complete order dated 3 October 2022 by Steyn J in the above mentioned

rmatter,

TAKE FURTHER NOTE that this application is based on the grounds that another Court
would reasonably come to a different conclusion and respectfully find, inter alia, that
Steyn J has erred on one or more of the following grounds as set out infra and to be

further argued at the hearing.-

1 Steyn J respectiully failed to take into consideration the full record of filed notices,
affidavits, part evidence and other documents which record forms an integral part
of the reasons to appeal;

2 The Court has also, reverently, discarded several of the arguments ventilated to
it by Mr. Reyno De Beer at the hearing and not considered in the judgment;

3 The Court incorrectly found that it does not have the requisite jurisdiction and that,
subsequently, the application was dismissed with cost - making the order final
and, thus, appealable;

4 The Court incorrectly arrived at its final order, without fo'liowing the prescribed
procedures as setoutin the Equality Act and jis Regulations as it was mandated
to do;

5 Iy particutar, the Court failed to conduct the compulsory inguiry in terms of Section
21{1) of the Equality Act to have been furnished with the authorily to make an

appropriate crder in terms of Section 21(2) of the Equality Act. The Applicants

343

26



10

11

3

submit that by having failed 1o conduct an inguire the Court did not have the
jurisdiction to have made g final, or any other, order:

The Applicants humbly submit that the case law relied on by the Respondent and
considered by the Court to justify the order, was incompetent as those matiers all
first followed a proper inquiry process making all of them different to this specific
matter,

if appears, respectiully, as if the Court erroneously confused a High Court motion
process with the in.qu'iry process in terms of the Equality Act, which are two
different processes altogether;

By failing to have conducted an inquiry, after further failing to hold a proper
directions hearing in respect thereof, the Court did not have al relevant
information {o have made any finding in respect of whether there was
discrimination and/or harassment present which would have effectively confirmed
jurisdiction of this Court;

The Court incorrectly disguised its failure to conduct the mandatory inquiry o
have determined the presence of discrimination andfor harassment, with the
content of the mere summarised affidavits by the Applicants compiled briefly only
to have established a prima vacie case ~ which the Applicants humbly submit
they have successfully proved;

Steyn J incorrectly accepted the version of the Respondent without conducting
an inquiry to establish its validity and legal effectiveness,

Furthermore, Steyn J faited to appreciate that the duty to conduct the inquiry 15
that of the Court, which is obliged to be proactive in gathering infermation about

ali the relevant circumstances o determine whether discrimination and/or
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4

harassment ocaurred, considering such informaltion and arriving at a just and
aquitable arder in the circumstances:

The Court, thus, neglected to probe the matters that it was statutorily enjoined to
do;

The Court aiso neglected to take into consideration thal the Consumer Protection
Act, 2008 (Act No. 68 of 2008} is also applicabie'i'n the very matter before it and
that Section 10 of that very Act pertinently entrusted this Court with the required
jurisdiction to ertertam this complaint in so far it relates to the matiers referenced
irn Section 8 thereof;

By having dismissed the application, the Applicants have aiso been deprived of
the relief to have their complaint referred to an alternative forum, fike for example,
gither the SA Human Rights Commission or the Consumer Commission, where
both would have been competent to have properly investigated the matter and to
have reported back to the Court;

in so far as the finding of the Court that Reyno De Beer was allegedly unsuited to
represent the Applicants had any impact on the final order, the Applicants submit
that the Court had no information before it in either affidavit or other format and
unkindly further relied on a Supreme Court of Appeal case where De Beer never
had any opportunity to have defended himself from the allegations against him,
o have empowered it to arrive at such conclusion and which was, not only
premature, but not in the interest of justice:

By not having underntaken an inquiry, the Court did not have the authority to have
made a costs order which is only granted in terms of Section 21(2){0) of the

Equality Act afier an inquiry was conducted in terms of Section 21(1);
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Any further and or alternative argument in support of this leave to appeat will be

pravided and argued at the hearing hereof,

TAKE NOTICE FURTHER that the Applicanis provide the electronic mail address

hereunder as the address they will receive further notices, documents and process

during course of these proceedings as agreed belween all parties from the beginning.

"KINDLY PLACE THE MATTER ON THE ROLL ACCORDINGLY.

SIGNED at PRETORIA on this 17™ day of OCTOBER 2022.

AND

REYNO DE BEER

For Liberty Fighters Network
Representative for Applicants / Complainants
24" Lith Road

The Orchards X 11

Pretoria, 0182

Landline; +27 (0) 12 023 1976

Mobite: +27 (0) 67 7357288

Emaii{1): st ibertylighters co oa

Email{2}: debeereyaniiomaloom
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SIGNED at CAPE TOWN on this 18™ day of OCTOBER 2022

DR. TONETHA JAY

1% Applicant and also sole director of 27 Applicant

Represented with consent by REYNO DAWID DE BEER

TO:  THE CLERK OF THE EQUALITY COURT

HIGH COURT WESTERN CAPE DIVISION

CAPE TOWN

AND TO:

FAIRBRIDGE ARBERNE & LAWTON INC.

Respondent’s Atterneys

22™ Floar, Portside Building

5 Buitengracht Street

Cape Town, 8001

clo Mr, John Bromiey
Landling: +27 (0) 21 405 7365
Fax: +27 (0} 86 645 2726
Mobile: +27 (0) 82 658 5315

Emailf1): rhifarhridges co7a

Emai(2}): mornsciiairbndoes onors

REF: JRB/mp/MEDB/0545

[BY EMAIL]
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IN THE EQUALITY COURT

348

HELD AT THE HIGH COURT, WESTERN CAPE DIVISION, CAPE TOWN

In the matter between:

DR TONETHA JAY

DR JAY COSMETIC (PTY) LTD

and

MEDICLINIC (PTY LIMITED

In RE:

DR TONETHA JAY

DR JAY COSMETIC (PTY) LTD

and

MEDICLINIC (PTY} LIMITED

CASE NO: EC08/2021

First Applicant

Second Applicant

Respondent

First Complainant 13

Second Complainant

Respondent

NOTICE OF INTENTION TO OPPOSE:

APPLICATION FOR LEAVE TO APPEAL

BE PLEASED TO TAKE NOTICE that the above-mentioned Respondent

(Respondent in the main application), MEDICLINIC (PTY) LIMITED, hereby

notes its irtention to oppose the abave application for leave to appeal. _
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TAKE NOTICE FURTHER that the aforesaid Respondent hereby appoints the
offices of its attorneys of record in the application under case number EC08/2021,
being Fairbridges Wertheim Becker Attorneys, 22™ Floor, Portside Building, 5
Buitengracht Street, Cape Town, as the address at which it will accept service of

alt process in the ahove application for leave to appeal.

DATED AT CAPE TOWN THIS 2" DAY OF NOVEMBER 2022,

FAIRBRIDGES WERTHEIM BECKER

J BROMLEY

Respondent's Attorneys 10
22™ Floor, Portside Building

5 Buitengracht Street

CAPE TOWN

(Ref: JRB/mp/MED6/0545}

T0: THE CLERK OF THE EQUALITY COURT
High Court, Western Cape Division
CAPE TOWN

AND TO: THE REGISTRAR
High Court,
CAPE TOWN 20

AND TO: REYNO DE BEER
For Liberty Fighters Network
Representative for Applicants / Complainants
24" Lith Road
The Orchards X 11
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Pretoria

Landline: 012 023 1976

Mobile: 067 735 7288

Email: reyno@iibertylighters.co.za
debeerreyng@amail.com




IN THE EQUALITY COURT OF SOUTH AFRICA
HELD AT THE HIGH COURT, WESTERN CAPE DIVISION, CAPE TOWN
Case No: EC 08/2021

Before her Ladyship Justice E Steyn

In the matter between:

DR TONETHA JAY 15T APPLICANT /COMPLAINANT
DR JAY COSMETIC {PTY} LTD 2ND APPLICANT/COMPLAINANT
and

MEDICLINIC (PTY) LTD RESPONDENT

This application was heard on 22 November 2022 on the virtual ptatform of TEAMS, mainly to
accommodate the representative of the applicants, a lay person from Johannesburg, Mr Ryno de Beer.
The respondent was represented by Adv. K Pillay, SC. Judgment was handed down electronically, by
email, to the represemtatives of the parties on 9 Decermber 2022.

JUDGMENT: LEAVE TO APPEAL.

INTRODUCTION

1. The applicants/icomplainants instituted an application against the respondent
for refief in terms of the Promotion of Equality and Prevention of Unfair Discrimination
Act, 4 of 2000 (‘the Eqguality Act). The complainants allege unfair discrimination and

harassment by respondent. They sought damages and the reinstatement of a
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cancelled commercial lease agreement between the second complainant and the

respondent.

2. At a directions hearing on 18 November 2021 the court ordered, by agreement
between the parties, that issues to be decided separately, as poinis in limine, were
whether this Equality Court has the jurisdiction to determine the matter and whether
Mr Reyno de Beer, (‘De Beer’) a non-legal practitiocner, who professes skill and
experience in Equality Court matters, should be allowed to represent the
complainants. De Beer resorted to disagreeable correspondence addressed to the
Judge. On 22 February 2022 she recused herself from continuing with the hearing, as

requested and proposed by De Beer.

3. Copious disordered files were handed to this court in August 2022. The parties
were requested to attend to the files. De Beer, refusing assistance from the Cape
Town based attorneys of the respondent, couriered documentation to the court,
advising that the newly collated files provided by him comprised all the documentation
that the Court would be required to consider. Correspondence between the parties
and the court in August and September 2022, indicates unequivocally that the parties
had agreed that the issues to be determined at the preliminary hearing were the points
in fimine as per the directive of the previous Judge, before her recusal. The documents

provided were fimited to aspects related to the points in limine or preliminary issues.

4. The matter was heard in open court on 15 September 2022. On 3 Qctober
2022 the judgment was transmitted to the representatives. The court found that De
Beer is not a suitable person to represent the complainants;® it was ordered, as

regards the main point in /imine, whether the court has jurisdiction to hear the

1 sge the Regulations refating to the Equality Act; Regulation 10 {9) (b}
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application in the Equality Court in terms of the provisions of the Equality Act, that the
court does not have the requisite jurisdiction. The application was dismissed with
costs. The compiainants filed an Application for Leave to Appeal this Order on 24
October 2022, seeking leave to appeal to the Supreme Court of Appeal in terms of s

23 (1) of the Eguality Act.

5. Respondent filed a Notice of Intention to Oppose. [t submits that the application
for eave to appeal should fail as it has no prospects of success and there are no other
compelling reasons why leave to appeal should be granted. It is trite, as argued, that
an appeal only lies against a Court Order and not the Court's general findings. A
dismissal of the application on the basis of lack of jurisdiction and the issue of costs

are the only Orders this Court made.

8. As noted, the court found that the applicants did not establish that this court is
clothed with the required jurisdiction to entertain the application launched by them.
Their arguments in writing, expanded on orally, were attended to; reasons for the
court’s judgment were set out in a comprehensive judgment. Limited purpose would
be served in repeating the court’s justification for its findings and Order. | highlight

some aspects for context.
GROUNDS OF APPEAL

7. Wide-ranging grounds were set out for the Application for Leave to Appeal. As
pointed out by respondent the proposed grounds are mainly generalisations. Infer alia
it is maintained that the court failed to take into consideration the fufl record of filed
notices, affidavits, part evidence and other documents, which record applicants now

maintain forms an integral part of the reasons for the appeal. There is no reference to
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particular documents. | was provided by De Beer with the documents he
acknowledged and maintained were relevant. He noted in correspondence on 16

August 2022, that: 'Nothing more’ required consideration.

8. Although limited to points in /Jimine, extensive documentation was filed in the
preliminary hearing. De Beer, who argued at length, maintains that the court
‘discarded his arguments without consideration. All relevant arguments were
considered. Not referring fo an aspect argued, does not indicate that it was ignhored.
To the extent that arguments were disregarded, the reasons appear from the

Judgment.

9. The applicants maintain that the Equality Court incorrectly found that it does not
have the requisite jurisdiction to entertain the matter and that since the application was
dismissed with costs, the Order is final and appealabie; it was argued that the court
incorrectly arrived at a final order, without following prescribed procedures as set out
in the Equality Act. It is accepted that the Order is appealable; the justification for the
order appears from the judgment. Mainly, it is the complaint on behalf of the applicants
that this court failed to conduct a compulsory inguiry in terms of s 21(1) of the Equality
Act, ‘fo have been fumnished with the authority to make appropriate arder in terms of
Section 21(2) of the Equality Act’ The applicants effectively submit that any order by

the court was incompetent.

10.  This contention is opportunistic. The separate hearing of the preliminary points
was ordered by the previous Judge, when seized with the matter. |t was subsequently
agreed in writing that these preliminary points, only, required adjudication. The
documentation provided by De Beer dealt only with these aspects. The parties agreed

to have the hearing reguiated on the basis that heads of argument would be filed, and

10
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the merits of the two /n limine issues would be determined. The heads of argument of
both parties at the hearing recorded that argument was directed at the two agreed

points in limine.

11. It was accepted by the court that the parties had agreed that the issues raised
separately were regarded as the most expeditious and costs efficient manner of
proceeding with the matter. It was on this basis that argument was presented and
entertained. No inquiry was envisaged at the time of the hearing by either of the
parties. in the period between February 2022 and October 2022, no attempt was made
by applicants to supplement papers. The aspect was not raised. The applicants were
not in court to testify in the event that an inquiry was conducted, as no inquiry was

envisaged.

12.  The applicants now maintain that by not having conducted an inquiry, the court
did not have the authority to have made a costs order in terms of s 21(2)(0) of the
Eguality Act, that they maintain can only be ordered after an inquiry in terms of the
relevant section. Applicants submit that the authorities relied on by the respondent,
and considered by the court io justify the order, were incompetent as a proper inguiry

process had been followed in the matters quoted.

13. | agree with the argument on behalf of the respondent that although the
provisions of s 21{1} of the Equality Act refer fo an inquiry, on any reasonable reading
and interpretation of the Equality Act, s 21 thereof does not entitle the Equality Court
to assume jurisdiction and to make findings of unfair discrimination on matters in
respect of which it plainly, prima facie, has no jurisdiction. A perusal of the authorities

emanating from the SCA shows that it is competent and appropriate for the Equality

26
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Court to interrogate the issue of its jurisdiction.? As argued, applicants do not contend
that this court erred in making the above- mentioned findings, only that the correct
procedure was not utilised; it foliows that the findings shouid stand. There is no basis
for the appiicants’ grounds of appeal relating to a failure by the court to conduct an

tnguiry, based on the undisputed facts before court.

14.  Considering the limited scope of the agreed preliminary hearing, the applicants’
contention that the court confused High Court motion process with the inquiry process
in terms of the Equality Act, as the court failed to have conducted an inquiry’, after
failing to hold a proper directions hearing in respect thereof, is misguided. Applicants
maintain that the court did not have all relevant information 1o have made a finding in
respect of whether there was discrimination and/or harassment, which would have
confirmed jurisdiction of the court; but, considering the scope of the agreed preliminary
hearing, the argument is misconceived. The comments relating to the establishment
of a prima facie case by the complainants, are nonsensical, as is the allegation that
the version of the respondent ‘was accepied without conducting an inquiry fo establish

its validity and legal effectiveness.’

15.  Applicants submit that an inquiry is prescribed in terms of Regulation 10;
relating to the Equality Act. That is not this court’s interpretation of any sub-section of
this regulation. At a directions hearing the presiding officer will resolve matters of a
progedural nature in respect of inquiries and must give directions in respect of an
enquiry as he/she deems fit. The presiding officer may, after hearing the views of the

parties, make an order to limit disputes. The presiding officer may also, in the interests

2 Manong & Associates (Pty) Lid v Department of Roads & Transporf, EC iNo 2i 2009 (8) SA 589 (SCA)
and Minister of Environmental Affairs & Tourism v George 2007 (3) SA 62 {8CA). See also ss 20(3) an

{4) of the Equality Act.
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of justice, deviate from prescribed procedures after hearing the views of the parties.

16.  Applicants refer in their Heads of Argument, to the judgment of the

Constitutional Court, Oceugiers. Berea v De Wet N. * The facts of the matter are not

comparable. That matter did not engage the jurisdiction of the Equality Act, but
oceurred in the context of an eviction and the court’'s cbligation to consider relevant
circumstances; it is trite that an order for eviction may not be granted uniess relevant
' circumstances are before court and are considered. As argued by respondent’s
counsel, the applicants never argued that the court bore an obligation to conduct an
inquiry on the basis foreshadowed by the Occupiers judgment. They maintained that
they had made out a case to engage the jurisdiction of this court on their founding and

replying affidavits.

17.  Applicants maintain, incorrectly, that as a consequence of the court’s findings
they have been deprived of the relief to have their complaint referred to an alternative
forum, such as the SA Human Rights Commission or the Consumer Commission, who
would have been competent to investigated the matter and to report to the court. There
is no infringement of rights by virtue of a failure to refer the matter to an alternative
forum. While this court may resort to referral, its failure to do so does not constitute
an error. A Court Order is not required for the Human Rights Commissicn to consider
a matter: as a Chapter 9 Institution it may be approached directly by an aggrieved

person. There was no argument for a referral of the matter.

18. The applicants were afforded a full and proper hearing on the issue of

jurisdiction, the agreed issue. Relevant documentation was provided on their behalf

* 2017 {5) SA 346 (CQ).
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and written and oral argument was addressed, before a comprehensive judgment was

handed down.

19.  As regards the finding (not part of the Order) of court that De Beer was not
suited to represent the applicants, they submit that the court had insufficient
information before it, and should not have relied on comments from the Supreme Court
of Appeal, where De Beer has not had an opportunity to defend himself. The
impugned finding was justified in detail in the judgment; it related to provocative, oft-
repeated, undisputed, outrageous public comments and correspo'ndence by De Beer

in different courts. Applicable legal principles were ventilated in the judgment.

THE LEGAL THRESHOLD

20.  Section 23{1) of the Equality Act provides for appeals by any person aggrieved
by an order made under this Act. Such a person may, within such period and in such
manner as prescribed, appeal against such order to the High Court having jurisdiction

or to the Supreme Court of Appeal, as the case may be.

21.  The procedures to be followed by a person wishing to appeal against any order
made by the court as contemplated in this section are set out in the Regulaticns that
relate to the Equality Act, published in GG 25065 of 13 June 2003. It deals with the
format and contents of the Notice of Appeal, that must set out fully the finding of fact
or the rufing of law appealed against; it must set out the order or orders against which

the appeal is directed, as well as the grounds upon which the appeal is founded.

22. As argued, the SCA has held (in response to the argument that s 23 of the
Equality Act grants an aggrieved litigant an untrammelled right of appeal), that the

Equality Act makes the provisions of the Supreme Court Act 58 of 1958 (now the
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Superior Courts Act No 10 of 2013), and the rules under it, applicable 'with the
necessary changes required by the context' to inter alia, questions of jurisdiction’ (s
19{1)}e)). The Supreme Court Act provides, in general terms, that no appeal shall lie
against a judgment or order of the Court of a Provincial or Local Division of the High
Court in any civil proceedings {or against any judgment or order of that Court given on
appeal to it} unless ieave to appeal is granted (s 20(4)). it is correct that no appeal lies
against a judgment or order of the High Cour, sifting as an Equality Court in civil

proceedings, unless leave to appeal is granted.*

23.  Applications for leave to appeal are determined in accordance with the test

expressed in s 17(1)(a) of the Superior Courts Act, which stipulates:

‘(1) Leave io appeal may only be given where the judge or judges concerned

are of the opinion that —

(a) (i} the appeal would have a reasonable prospect of success; or
(i) there is some other compelling reason why the appeal shouid be

heard, including conflicting judgments...’ ®

24.  Our jurisprudence is replete with authorities stipulating when leave to appeal

should or shouid not be granted. | refer to comments from a recent judgment of Binns-

Ward J: ©

4] inrespect of the first of the [S 17{1)(&)] criteria, the appeal court has stated more

than once that leave should be granted only where there is "a sound, rational basis for

* superiar Courts Act (2013)
5 Alt 4 Security Sepvices CC and Others v The City of Cape Town ond Others {11496/2021) [2022] ZAWCHC 236 {18

November 2022)
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© the conclusion that there are prospects of success on appeal’. Of the second criterion,

Cachalia JA noted, in Caratco (Plv} Lid v Independent Advisory Pty Lid 2020 (5} SA

35 (SCA) para [2] that a “compelling reason includes an important question of law or a
discrete issue of public importance that will have an effect on future disputes”. The
learned judge of appeal added, however, [bJut here too, the merits remain vitaily

important and are often decisive’. He cited Minister of Justice and Constitutional

Development and Others v Southem Africa Litigation Centre and Others 2016 (3} SA

317 {SCA), [par 24} where Wallis JA said “That is not to say that merely because the
High Court determines an issue of public importance it must grant leave to appeal. The

merits of the appeal remain vitally important and will offen be decisive’

25. In S.v.Smith? quoted above, the court held;

71 What the test of reasonable prospects of success postulates is a
dispassionate decision, based on the facts and the law, that a court of appeal
could reasonably arrive at a conclusion different to that of the trial court® In
order to succeed, therefore, the appellant must convince this court on proper
grounds that he has prospects of success on appeal and that those prospects
are not remote but have a realistic chance of succeeding. More is required to
he established than that there is a mere possibifity of success, that the case is
arguable on appeal or that the case cannot be categorised as hopeless. There
musl, in other words, be a sound._rafional basis for the conciusion that there

are prospects of success on appeal.’’

26. In Hunter v Einancial Services Board and Others "®Jacobs AJ held that leave to

appeal may only be given if the presiding judge is of the opinion that certain

jurisdictional facts exist and that as such, the discretion of the judge is fettered. These

jurisdictional facts must be present in the ‘opinion’ of the judge, namely, inter alia that

72012 {1} SACR 567 par (7}, {a judgment followed in Pretoria Soclety of Advocates v Nthai 2020 (1) 5A 167 (LP})
85 v Mabena & ongther 2007 {1) SACR 482 {SCA) para 22. ‘

9 sep also, inter alia, Mont Chevoux Trust v Tina Goosen und Others {unreported judgment of Berteisman J, Land
Claims Court, Case No LCC 14R/2014 dated 3 November 2014, held in Cape Town.

10 3375/2016) {2017} ZAGPPHC 258 {16 March 2017}

(0
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the appeal 'would have a reasonable prospect of sticcess’

27. In MEC for Health Eastemn Cape v Mkhitha and Another '(Schippers, then

AJA, emphasised: ... an applicant for leave to appeal must convince the court on

proper qrounds that there is a reasonable prasnect or reafistic chance of success on

appeal A mere possibility of success, an arguable case or one that is not hopeless,
is not enough. There must be a sound, rational basis to conclude that there is a

reasonable prospect of success on appeal.’

28.  Applicants submit that this court erred on one or more grounds, mainly relying
on the court's failure to conduct an inquiry. They skimmed over the test for granting
leave. It is trite that the applicants must show, on proper grounds, that the appeal
would have a reasonable prospect of success or that there is some other compeliing
reason why the appea! should be heard.'? Although the word ‘would contemplates an
onerous duty on an applicant to demonstrate ‘a reasonable prospect of success’ on
appeal, it does not indicate ‘cerfainty’. A judge whose judgment is sought to be
appeated, must consider ‘objecfively and dispassionately, whether there are

reasonable prospects that another cotrt may well find merit in argumenis advanced

by the losing party. 3

CONCLUSION

29. 1have considered the appiication for Leave to Appeal and the grounds of appeal
fisted and argued in support of the applicants’ contention that another court will (or

may) come to a different conclusion. | have deait with all relevant arguments in a

1-{1221/2015) [2016} ZASCA 176 {25 November 2016) Para 16 and 17

2 Valley of the Kincs Thaba Motswere (Ptyl Lid and Another v Al Mayva International [2018] 137
(ZAECGHC) 137 (10 Novernber 2016) at par [4].
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comprehensive main judgmemnt. Having regard fo the contents of the heads of
argument and further submissions by the representatives, and the test, as sat out
above in numerous authorities, | am not satisfied that there is a sound, rational basis
o conclude that there is a reasonable prospect of success on appeal or that another

court would come to a different conclusion on the facts and/or the law in this matter.

30. | have considered whether there is a compelling reason to entertain an
application for leave to appeal, such as an important queétion of taw or a discrete
issue of public importance that will have an effect on future disputes, including
conflicting judgments on the matter under consideration. | do not helieve there are
other compelling reasons why the appeal should be heard. | believe itis in the interests

of justice that finality should be reached in this matter.

ORDER

The application for leave to appeal is dismissed with costs.

e

ESTEYN J
Judge of the High Court

Cape Town
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CLERK’S CERTIFICATE
EQUALITY COURT OF SOUTH AFRICA HELD AT THE HIGH COURT

(WESTERN CAPE DIVISION, CAPE TOWN)

CASE NUMBER: 8/2021

I the undersigned, certify herewith that the aforegoing is a true and correct copy of
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