
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

                CCT Case No: CCT 297/2023 

                                                                              SCA [S17(2)1F] Case No: 832/2023 

                                                                                                SCA Case No: 100/2023 

                                                                                  EC (WCDC) Case No: EQ 8/2021 

In the matter between: 

 

DR TONETHA JAY                                                                            First Complainant 

DR JAY COSMETIC (PTY) LTD                                                   Second Complainant 

 

and 

 

MEDICLINIC (PTY LTD                                                                              Respondent 

  

 NOTICE OF INTENTION TO OPPOSE 
  

 
BE PLEASED TO TAKE NOTICE that the above-mentioned Respondent, 

MEDICLINIC (PTY) LIMITED, hereby notes its intention to oppose the above 

application. 

 

TAKE NOTICE FURTHER that the aforesaid Respondent hereby appoints the 

offices of its attorneys of record in the application under case number CCT 

297/2023 being Fairbridges Wertheim Becker Attorneys, C/O FAIRBRIDGES 

WERTHEIM BECKER ATTORNEYS, First Floor, 2 Pybus Road, Sandton, 

Johannesburg. 

 
DATED at CAPE TOWN this 10th day of NOVEMBER 2023. 
 
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
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SCA [S17(2)1 F] Case No: 832/2023

SCA Case No: 100/2023
EC (WCDC) Case No: EQ 8/2021

In the matter between:

DR TONETHA JAY First Complainant

DR JAY COSMETIC (PTY) LTD Second Complainant

and

MEDICLINIC (PTY LTD Respondent
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Johannesburg.

DATED at CAPE TOWN this 10th day of NOVEMBER 2023.
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FAIRBRIDGES WERTHEIM BECKER 

       Per:  

        
                          J BROMLEY 

       Respondent's Attorneys 

                                            22nd Floor, Portside Building 

       5 Buitengracht Street 

       CAPE TOWN 

       (Ref:  JRB/mp/MED6/0545) 

       E-mail: john.b@fwblaw.co.za 

         siphesihle.m@fwblaw.co.za 

         margaret.p@fwblaw.co.za 

          

C/O: FAIRBRIDGES WERTHEIM BECKER 

 First Floor, 2 Pybus Road, 

 Sandton, Johannesburg 

 Tel: 011 268 0250 

 Email: kirshia.p@fwblaw.co.za 

        Ref: Kirshia Pillay / MED6/0545 

 

  TO:       THE REGISTRAR  
CONSTITUTIONAL COURT  

  JOHANNESBURG 

 

AND TO: REYNO DE BEER 
  For Liberty Fighters Network 
  Representative for Applicants  
  24th Lith Road 

The Orchards X 11 
Pretoria 
Landline: 012 023 1976 
Mobile: 067 735 7288 
Email: reyno@libertyfighters.co.za 
 debeerreyno@gmail.com 

 

 

TO:

AND TO:

THE REGISTRAR
CONSTITUTIONAL COURT
JOHANNESBURG

REYNO DE BEER
For Liberty Fighters Network
Representative for Applicants
24th Lith Road
The Orchards X 11
Pretoria
Landline: 012 023 1976
Mobile: 067 735 7288
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IN THE-CONSTITUTIONAL COURT OF- SOUTH. AFRICA

.CCT Case No: CCT 29712-023
scA [S'1_7(2)1F] case No: 33212023

SCA Gase—No: 100(2023

EC (WCDC) Case No: E0 812-021
'In the matter between:-

DR..TONETHA.-JAY‘ First-Applicant
DR- JAY COSMETIC (PTY) LTD Second Applicant

and

MED'I'CLINI'C' (PTY) LTD Respondent

'RESPONDENT’S OPPOSINGAFFIDAVIT INTERMS' OF RULE 19(4)

l_, the undersigned,

JOHN ROBERT BROMLEY,.

1; Do; hereby make oath. and state that:

Introduction

25-; I am an adult male: attorney. practising as such as a consultant with

Fairbridges Wertheirn Becker. being the Respondent‘srattorneys of record.

3. I am' duly '-:authorised by the Respondent to depose to this affidavit, and to

oppose the application'for leave 'to appealto— this court: dated 27 October 2023.

.4. The-facts herein contained are within my personal knowledge, save for where
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| state -othenNise-, and are true: and oerrect.

I will refer to the parties. :as- they have been cited and referred to 'in the

Applicants? founding affidavit in support of their application for leave to appeal

to'this-l-ionourable Court,- in terms of Rule 19 of the Constitutional Court Rules.

Respondent's oppositiOn

The Applicants- allege that this Court sh'duld grant [save to appeal on (a)

"Genetitdtioliral'points" and (b) "vital questions :of'ta'w in the public interest” (FA

para 23; record p 15)‘.

The Respondent opposes-the appIICation for leave to appeal on the following

grounds:-

7_.'.1

712

m the founding affidavit tiledin this court was-not signed by the

First Applicant or a: legal representative in acc0rdariCe with Rule—19(3)

of the Constitutional Court Rules. Instead, the. founding affidavit was

filed by a person‘_purporti_ng__._to act as a legal representative (but is- not

so qualified). The Respondent objects to this.

Sigrid. and linked 'to the above, the seven "issues?" raised in this

Court by the Applicants have not. been properly pleaded. The

complaint; remains impermiSsibly vague and" unsubstantiated. which is

prejudicial to the Respondent. i deny that the Applisants have

demonstrated the infringement of. any constitutional rights. I further

deny thatthe questions of law that are raised are of'-_g__eneral public

importance.
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7.3 Third_,_ the. appeal bears no reasonable prOSpe'ots of Success and as.

sfuch it Would not begin the interests of justice togrant leave;

I nowturn toaddress the following issues —

8.1 The procedural background;

8.2 The judgment in the-Court a 'quo;

8:3 The Ap'plicantS' grounds- Of appeal.

Procedural background

0n ..-3 September 2021, the Applicants instituted proceedings against the

Respondent in the Equality. Ocurt in-the Cape Town High Court ins-terms of'

section 20 of the Promotion of Equality 'and Prevention of Unfair Discrimination

Act, 2000 ("the Equality Act”);

'On 18 November"202'1,_ the. Applicants and the; Reapondent held the first

directions meeting before Ndita J. The following directions were issued by

prior agreementbetween the parties —

10.1 That the issues of (a) whether the; Equality Court had jurisdiction to

determine the matter,_ and 03') Whether Mt. De. Beer, 3 nOn-legal

practitioner, should be allowed 'to represent thee-complainants, would

be determined as two points in timrne.

110.2 That the partieswouidfile aljoin't minute to regulate: hearing: of: the two

points in trmtne, including when heads .of- argument would be filed in

this respect.
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12..

13'.

1 4,

1_5'._

16'.

w;

'13;
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Pursuant thereto, a dispute arose betnreen-the parties regarding the hearing 01’

points in limine.

On 22 Februam- .2022, the presiding officer; Ndita J_, delivered a written

judgment in which she set out the reasons .for- deciding. to mouse herself from-

hearing the Complaintz(“recusal judgment");

0n 1.5 September 2022, the new presiding officer, Steyn' J,as directedby her,

also by prior agreement1 heard argument on the: preliminary issues 'in open-

court.

O'n _3 October 2022 Steyn J delivered a written judgment in which :she' found

that that'the' Equality ocurt did not have the requisite jurisdiction to 'hear the

applicatiOn and dismissed the application With costs. ‘

On 9 'DeCember 2022 the-weatern Cape; High Court dismissed an appliCation

'for leave to appeal.

On __24 April 2023 the..Supreme' Court of Appeal. dismissed the application-for

special leave-to appeal on the grounds that'there is no reasonable prospect of

{success-and that there is no other compelling reason why an appeal should be.

heard.

On 7 September 202-3__-the application [for reconsideration of the—order of the.

Supreme Ocurt of Appeal of 24 Aprit'20'23 was dismissed for- the reason that

no exceptional circumstances. had been established.

On 30 October 2023,- the AppliCants’ application for leave. to-this. Court was

filed with the Registrar or the Constitutional Court.
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The-'iu'dgment in the Court a guo

19. The'APp'licants’ complaint in the-Oeurt a gun was one :ef unfair. discrimination

folloWing'Ithe termination of 3a commercial lease agreement. More specifically,

that -—-

191 The Respondent allegedly "discriminated against both Applicants _(i'.e.,

Dr. Jay and. her corporate identity) on the grounds of- “gender; Social

origin, cons'cience, belief; andlor

139.2 The Respondent allegedly committed acts or omissions, including-by

way-of a policy, law, rule, practice, conditioner situation which direct-I15;r

or indirectly withheld-benefits: opportunities and or advantages from

both Applicants;

Additionally .or to the alternative,

1-9;.3 The Respondent allegedly dis'criminated on 'fany other ground Where

discnmination based on that other ground caused or perpetuate-

systemic disadirantages; undennines my shaman dignim oradverseiy

affects the equal enjoYment of our-rights and. freedoms in .a seribus

manner that is .-cc_)mparabie- to any- other discnmination”; And further

19.4 The Respondent- had breached the. Consumer Protection Act—r 2008.

(“CPA") (although this breach was not in any way specified in relation

to the rights-and obligations under-the CPA.)

20. The-Applicants sought an order that the commercial lease: agreement between

the Second Applicant and the Respondent tie-reinstated, together with a_ claim
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'for damages.

The Respondent provided 'a full ans'Wer to the cOmplaints of'discrin'ii'nation in

the answering affidavit filed before thequality Conn. For present purposes, l.

21'. 1

21.2

321.3

21.4

21.5.

say only the following;

On- a proper oonstrflctiOn of the-.Applicants’ complaint; the; main legal

issue was the-Respondent’s. allegedly premature termination. of a

lease agreement and the; termination of access-privileges. lt-‘i's tor-this

.reason that the. Respondent contended that the Equality Court was nOt

the appropriate forum to adjudicate the application.

The termination .of'the. lease agreement (and Withdrawal of access

privileges) was anything but. arbitrary. The. First Applicant, through her

conduct, had breached the lease agreement. The. Respondent

exercised its contractual right to terminate the lease agreement.

The Applicants madebald allegations ofa very serious nature. against

the Respondent. The Applicants contended that Mediciinic. had

disorin‘iin'ated against the First Applicant “on one or more of the

prohibited grOunds“ in-the Constitution;

The aforesaid allegations'were false; The .Applicants' failed to provide

any evidence for these serious allegations. The complaint lodged

before-the'EqUalit'y Court was a Clear abuse of process.

The Respondent was. at pains-to pointfout. that Mediclinic conducts its

business with due respect. fer therights enshrined in the Gonstit'ution;
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The Respondent also has as- its primary commitment the wellbeing

and safety ot'its- patients and :staff. COnsistent—with this commitment,

the Respondent adopted internationally accepted Soviet-1.9.- policies

which Dr Jay has overtly, publicly and militantly-OppOSed.

.22. Ultimately, the Respondent alleged that the-Applicants failed to make out a.

case (prime faciefor 'othennise) for unfair discrimination.

'23. Steyn J agreed with the Respondent. The learned" judge dealt with the

substance .of the ReSpondent’s- defence to the Applicants" complaint at

paragraph 23- of her judgment (record, p 44). On a consideration of the

.-Respondent’s opposition to the Applicants” complaint; the: learned Judge held

that the Applicants had not met the threshold for'disc'ri'rnination in termsof the

Equality Act —_1

“l find, forthe reasons: enunciated in this detailed judgment; that in; this.

matter the complainants. have not demehstiated any differentiation. by

Mediclinic towards themt The procedures under the-_ Equality-Act do not

find application. The application lacksrnerit and is. not; in the interests of

justice; it was an. abuse or coart' process, in that the nrccedures—

permitted by the Equality Act to facfliLate lustice for these that suffer

unfair diSCriminatiOn,- wereused for alteriorp' urgeses.“

[Emphasis added]

24. =Steyn J went on to. conclude that the Equality Court did not have the required

jurisdiction to. “detennine the complaints presented". The..'ill.-conc'eived application

1 Paragraph [5.7L reacrdp-fiB.
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could thus not be entertained. A copy ofthjat'judgmérit‘ is attached as anhe‘aXure

"R083" to the APPIiCant's‘ founding affidavit (recdrd' p_ 33').

The founding affidavit was not signed. in accordance with the Constitutional

00a Rules;

25. in this Court, the founding affidavit was deposed to by Mr-Reyno‘ De' Beer'(“Mr

De Beer”), Mr DezBeer is not a qualified legal.- representative. Mr De Beer- does

not have personalknoMedgedf the facts underlying the complaint befOre. the

Equality Court.

26. The ‘fsupporting' affidavit”: filed by the First- Applicant reveals: that. the

Applicants have been led to believe that Mr .De-- Beer- is- a "non-legal

practitioner representatiVe" and is competent to make legal submissions on

her behalf-

2?. The Respondent objects to this.

.28. The following definitions found in Rule 1- of the LConstitutional Court Rules are.

important —-.

28.1 “legal representatiVe” means an adbate admitted in terms Of section

.3 of the Admissibn of'Advo'cates Act, '1 964 (AC-2t 74 of 1964)], Or an

attorney. admitted in terms of section '15.— of theAttorneys Act, 1979'

(Act 53'of 1979).2

2 The Legal Practice. Act, 2014 defines ‘flegal- practitidner"-'as an advocate'br'attorney ad'm'ittedand
enrolled as-‘such in-=tErms_of.5ecti0ns 24.a_nd 30 oftheAct respeCtively;_
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"party” or any other reference. to =-_a litigant, includes a legal

representative appearing on behalf} of. a party, as: the context may

require.

Moreover, the following Constitutional Coit Rules- are of relevance—

291

29.2

29.3

29.4.

Rule 1(3): “Any reference in these rules to a party having-to sign

documents shalt be construed as including a reference. to e legal

representative representino such partv... .-'.’—’;

Rule 6:- "TExoept where the Court or the Chief— JustiCe-directs omen/Vise,

no person shall be entitled. to appear on-behalfof' any partv'at any

prooeedinos ofthe Court unless he 'orshei is entitled to appear in the-

high oeurts";

Rule 19 (3) “An application referred to in subrule (2) (leave to-

-_appeal)_ shall be stoned bv the applicant or- his .or- her tenet

.-representative.”‘; and

Rule '19" (4;) (b): “The responSe shall be stoned-by the respondent-or

respondents-prhis orher or their—least representative.”

--Mr De Beer is not qualified to iheifze‘ legal submissions on behalf of the

Applicants. Further! the Respondent denies that Mr’ De- Beer is acting in the

interests of the.Applicants-.- It is. clear, I say with 'reSpect, that Mr De Beer is

edVanCing the interests of himself and his OrganiSation, the. Liberty Fighters

Network.
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.31.. In this regard, it is apparent from the feundingjaffidavitthat the applibation fer

leave to this Court has nothing to do with the underlying merits of the

judgment delivered by Steyn .J in the Equality Court. Indeed, they concern

personal disputes- that arose during the course of. the litigation.

32'. The Respondent is prejudiced by fsUch uex‘ati'ous litigation; in the oourseof this

litigation. De Beer has accused the following persons. of’in'competenCe-and or

bias during the course of this litigation —

32.:1 Ms Justice- Ndita (.see Annexure F"RDBB-’-’__,' record p_ 100);

32.2 MsJusticeSteyn (see-FA para '42,. record 19 21).;

32.3 Ms‘ Davids, the High Court Registrar (see Annexure"‘RDi38’-', record p

105$

32.4 The High Court. administration generally ”(see .Annexure “RDBB'T,

nasndiJQGx

132.5 Myself(see-Annexure"‘RDB:3" record p64 )_

33, Nothing on the. documentation 'before the Court.- aqdo (or-this; Court). justified

:the adverse comments of De Beer..'The Court a. quo. was rightly critical of this

conduct?

34. Unfortunately,- ‘this is not the first time that Mr De. Beer has abused .Court

processes.

35.. In considering the'ReSpondent’s' objection to Mr De Beer deposi'ng 'to- the

'3-See record p- 62.
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faundingaifidavit, the Constitutional Court will be guided by the observations.

'of the Supreme fCourtzof Appeal in relation to Mi“ De Beer in the matter of

Minister Of Cooperative GOVernance and Traditional Affairs. 'v De Beer-

and Another [2021] 3 All SA 723 (SEA) (_1 July 2021). The Court noted the

"following:

_-35j_.1 Mr De Beer' and the LFN complained that the. Squid—related

'reg'Liiations We're oVerbroad, but'withoot providing a— proper factual

foundation for that conclusion, and: without specify'ing why that was; so;

What followed .‘was a sixapage investive. in generalised and dispersed

terms, against the GOVemment‘s Covid-19 response. It defies a:

concise summary—.4

35.2 There were major- jproblems with certain passages in the fOUnding'

.affidaVit. Mr De Beer 'is not a qualified Virdlogist, pathologist,

immunologist, medical doctor, laboratory analyst,_ or indeed any kind

of scientist. Hedo'es nOt attempt to qualify himself as an expertso as

to analyst; the "many reports to Whioh' he_refers._ ZM'r' De Beer does not

claim any protession'al qualification. The only-expertise. claimed by. Mr

De Beer is in relation to the conflict betWeen landlords and tenants.

Further, none of the reports referenced are confirmed by anyone

qualified to. do so.- Thus, their anthenticity and reliability are not

=prdven;5-

35.3 The: last written communication from Mr De Beer- and the__'LFN is

4 At par'14.
5'At3par 15..
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“crude. gratuitously insulting, clearly Contemptuoua and intended to

denigrate this court." The Constitutional COLIrt has. mast recently

warned that unjustifiable defamatory-and. scurrilous utterances-against.

judicial officers will not be. tolerated..- In "the present circumstances-

“there seems to us to be no alternative. butitc reterthisjudgment to-th'e

INationat-Direjotor of Public. Prosecutions (the NDPP) for her attention.

in doino'so— We ate-mindfuithat MrDeBeer is a: layperson. Hewevet':

even. for-a layperson the staternents are beyond-the- pate and'the're- is;

no eXcuse for his conductor that or the LFN‘.” [EmphaSis added]

35.4- The Registrar was directed Z-to take the; necessary steps to ensure that

this-judgment- is-brought to—th'e attention of'the NDPF’I6

Regrettably; -similar3issues._plague this matter. Mr De Befer’s conduct is crude,

gratuitously insulting, clearly- cont'em'ptuoua and intended to denigrate this

'Court and the Equality-Court.

In the. circumstances,:an_d on this basis alone. trespectfully aver that it is not

in the interests. of justice for leave to-appealto be granted.

The AQQIicanus’ grOunds of aggeat

Mr- De Beer, ostensibl'y- on behalf of the Applicants, raises the seven grounds

:of appeal (FApara-23, record p‘ 1-5).

Mr De Beer‘s main issue concerns the: procedural aspects of the. Equality-

Court.. It is alleged, for exampliej that the Court aquo‘s incorrect interpretation

5Atpar'119.
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'cf"the Equality Act eculd have. “dire“ consequences?" for justice: if upheld — this.

because various constitutional rights Were “violated’ (FA para 23' and 33;

record 'p 116- and 1.9).

The Applicants: have not launched. a direct trontal challenge to the Equality

Act, A frontal challenge: is required where legislation that Seeks to- give effect

_ to a constitutional right is" believed to fall short of doing 50.7 Neither do' the

41 .

Applicants specify in this Court Which constitutional rights_-—jailegedly belong to

both the First Applicahtartd 'h‘er corporate. identity —- have been fspeCifically'

infringed. These-allegations-are entirely unsubstantiated.

The Respondent-fis- ‘severely- prejudiced in itsabiiity to meaningfully respond to

.. the applicaticin for leave to- appeal;— In what follows, I address the seven

(i)

42.

43.

“issues raised"; to the: extent that this 'is-‘possible.

With the commencement-of the superior .Ccurts-Act, 2013. after the

judgmentin George? must a litigant request leave- from either the High

C'Ourt o'r Supreme Court of Appeal to [appeal an Equity Court order? or

may an appeal hie-lodged directly withthe Constitutional Court?

.I deny that this issue has been preperly formulated. it is not "apparent what

issue should'b'e decidedlon appeai.

Any litigant. is entitled toappeai to- directly to the ConstitutiOnal Court in terms

Rule 19(2) ofthe Constitutional-Court Rules read with._'seCtion 167(6)(b) of the

Constitution, The Applicants-“were permitted to approach- this- Court directly .in.

‘7' My Vote. Counts NP’C v Speaker cf the National Assembly and Others. 2015 (”l-2.) BCLR:14DT'
(CG)-
8 Minister ofiEnvironmental'Aftairs tit-Tourism v George12007t3) SA 62' (BOA),
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Orderft'o appeal-the judgment and order of. the Equality Court — if such a case.-

for directaCCess co'juld be: madegout,__ Which is denied.

44. Save as aforesaid,_ the-Applicants were: obliged to follow the appeals process

set-out in the Equality 'Act. Section 23(1) of'the Equality .Act reads as follows:

'TAnyperSon aggrieved by any Order made by an equality Court in

terms ofOr under this Act may, Within such period and in su'Ch manner

as may be prescribed, appeal against such Order to the: High Court

having jurisdiCtion or the Supreme Court of Appeal, as the case; may

be.”

4.5. In terms of-the Regulations "19(1) and 319(2) relating to the Promotion of

Equality and Prevention o'fi Unfair Discrimination, 200.3,, GN R764 of. 20.03

published in 6625065201? .13 June 2003:-

“(1). Anyperson wishing to appeal against'any- order made by the

court" as contemplated in section 23(1) ofthe- Act must! within-

14 days ofsuch order- being made, . deliver a'notice of—appeal to.

the clerk and the complainant or the respondentsas the case

may be.

(2) The notice cfappeal to the-HighCourt hauihg'lurisdietiori or the

supreme CourtiofAppeal, must—'

(a) be in writing;

(b) state whether the whole or‘onlyra specific. part Of the
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order is'being appealed against;

(c); set out fully the finding of fact or the ruling of law

appealed against'and

(d) where appropriate! set our the. order .or- orders- or part

thereof against Which the“. appeal is directed and the

grdunds'. on Which-the appeal'is‘ founded. ”

To the extent that the ApplicantS' concern is that the dedisi'oh of_ the Supreme

Court of Appeal in Georgewas based. on the new repealed Supreme Oeurt

Act No 5.9 of 1959 (“Supreme Court Act”), ._| deny: that'thisground of appeal
"eonsftitutes.’"5a legitimate; ground ofappeal,

Seetioh 53 of the Superior CourtsiAet, 10. of 1-201 3- (“Superior Courts Act“)

provides that “Any reference in anylaW” to the Supreme Court- Act, or .a

'provis'iOn of the Supreme Caurt Act! “must be construed as a reference toxthis.

[Superibr COtEs Aofl ora- corresponding provision oflthr's Act”;

Further, Section 55(2) of the Superior Caurts ActSexpressly provides:

“Anything dOne under any proVision of a law repealed or amended by

subsection (1), shalt. in So far as it may be necessary or appropriate, be

deemed to have been dene Under the eonesbondinq previs'ion of this Act"

[EmphaSis- added]

Seetiong55('1)_ of Superior. Courts Act in turn provides that the laws in Schedule

1 are repealed to the extent Set out in. the fourth column of that Schedule. The
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(ii)

53.

54.
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first item of Schedule 1 is the Supreme Court Act, Which was repealed. '(in

whole).

In the circumstances, the underlying ratio of GeorgeQ- remains: sound: no

appeal lies against a judgment or order of the High 'Court sitting as an. Equality

Court inany civil- proceedihjgsunless- leave to- appeal is granted;

This is in fact how appeals- operate in' practice — see, for exar‘riple,_ social

Justice. CijoalitiOn and othersv Minister of' Police and others 2022 ('10)

BCLR 1267 (CC) and S' v' Goriya 12016 JDR 05.36 '(SCA), the latter of- 'whicri

confirmed-that following promulgation of the 'Slperior CourtsAot proceedings

in any court would be dealt with. by the Superior Courts- Act (and not the.

Supreme Court Act).

There is thus no provision in the Equality-Act that permits: an appeal as a

matter of right and 'in the absence of an a'pplicatiOn for leave to appeal"

granting 'an appellant leave to appeal. This is'settled law.

Was Stesrn J correct to have allowed the Respondent to. have challenged

the jurisdiction of {the Equality'Court after Ndita J, who recuse‘d herself,

hadreferred the matter-to a directions hearing?

This ground of appeal was not raised 'in the Applicants' previous-applications

for leave to appeal. l'n-any event the Applicant's? complaint is misconceived.

When Steyn -_J became seized with this; matter the parties hadagreedthat the

9 Par 15-and 16'.
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preliminary issUes that the. presiding officer would consider and determine

were-those issues as identified in the Directive of Ndita J,“ Ira-summary —

54.1 The parties agreed to have the issue-of’juriSdictiOn determined as an

in Emma-point.

54.12 The: parties. agreedto have the» hearing thereof regulated on the: basis

that heads of argument would be filed and the merits of the two in

limfne issues would be determined.

54.3 In' this regard, the: parties agreed that the issues Were to be

deterrnined on affidavit. Mr' De Beer'confirmed in correSpOndenee to

Steyn J en 15 August 2022 that “nothing more” other than the

documents he had filed required ctn‘tsidoration-1'1

54.4 The Applicants. accepted that this was the most expedient manner of

preceeding with-the Matter and therefore filed. heads of argument-and

argUed the matter in accordance with the-agreed basis;

54.5- :S'teyn' J ithenfheard; and determined-the complaint on the basis of the:

issues-thatthe parties agreed would. be determined first.

55. Further, section. 2'1 of—the Equality Act does not. allow the Equality Court to

assumejurisdic'tion and to make'findings of Unfair discriminatiOn on matters in

respect of Which it plainly has no jurisdi'ctiOn. This is 'made'cl'ea'r by:

55.1 First, sections. 20 (3) and. (4) of the Equality 'Act which provide. (in

10"See the judgment in theCoerta qujo para 1-20. reeord _p 371
1-1 'See the judgment in the application for lea've to. appeal para 3?; record p 75.
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'releuant-part):

'55._1.1 The clerk. of the Equality Court must, within th‘e prescribed.

period of receiving notificatibn, refer the matter'to a presiding

officer of-the Equality Court in question. who must, within the

prescribed period, deCide whether the matter is to be heard in

the Equality. Court or whether it Should be referred to another

appropriate institution, body, court, tribunal or other forum

(hereafter referred to as an alternative forum) which, in the

presiding offiCer‘sopinion. can deal'moreappropriately with the

matter in terms of that alternative forum's powers and functions;

-55.1.2lf the presiding officer decides-that the matter isz-t'o be heard in-

the Equality Court, the presiding officer must. refer the matter to:

the clerk of the Equality Court who must- within the. prescribed

period of such referral-assign a date of hearing of the matter.

55.1 .3 The presiding Officer, before making" adedisibn to refer a matter

as contemplated above, must-take all relevant- circumstances—

into- account.

55.2 Second, the jurisprudence of our courts has made clear that an

Eduatity Court muSt- interrogate the issde of its jurisdictionflz :As

Cameron J explained in George, when .a complainant lodges an

equality- oomplaintf. the statute obliges the Equality Court to first

‘2 manong & Associat‘esty) Ltd v Department of Roads 8. Transport,.Ec (No.2) 2009 (6)-'SA
589 (SSA) and Minister-bf EnVironmental Affairs -&'Tourisn1 __'v' Qeorgje 200.7 (3) SA 62 (60A).
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determine'Where (i'.'e.I which Court) the matter should best be-_hea_rd.'13

in the circumstances, there is. no: basis to grant leave to appeal.

Was Steyn J correct to have-dismissed the Applicants’ complaint in the

absence oflholjding an inquiry-in terms ofs. 21(1)‘ of the. Equality Act

I refer to what I have stated above. Thehearing‘ was conducted in accordance

with section 2-1 of the'Equalityr Act and en preliminary'i'ssues agreed to: by the-

parties.

Was the Equality Court correct '-to have discarded the jurisdiction

established in terms of section 10 of the CPA for discriminatOry

consumer practiCes relating to the Applicant‘sfacili'tv's rental agreement

Withth'e Respondent?

Mr De Beer alleges on behalf of the Applicants- that Steyn J. disregarded the

provisions of the GPA,— which created. "a reasonable suspicion-that she was

detennined to dismiss the: Applicants" complaint regardless of the: merits” (F—A

para '38, record p 2-1). There is- no. evidence to-support these ailegations.

Section-1.0 of the CPA provides that-gin respect of an alleged contraventionm

Part A of the Act, which pertains to the right of equality in the consumer

m’ar'ket,_ an accredited consumer protection "group (or any person

"3 Para 5.
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contemplated in section 20(1) of the Equality'Act) may either —

59.1 institute proceedings before an Equality Court in terms-of Chapter 4 of -

-the Equality Act;- or

59.2 Filer-a c‘ornplai'nt' with the National Consumer Commission whioh must

refer the complaintito the Eq'uality Court if {the complaint appearsto. be

valid.

It is not apparent how (a) the Equality Court disregarded the jurisdiction

established in terms-of section 10 of the CPA. or (b) this issue gives 'rise- to :a

valid groimd of appeal before-this Court.

A consideration of paragraphs 6.6 tor-6:8 of the foUndingiaftidavit in the Court— a

quo (record p '12)- suggests that the-Applicants have misunderstood the import

of section 10' 'of the CPA.

i am not in a position to respond further,_ giventhe unsubstantiated manner- in

which the complaint—has been formulated.

Was Ndita J correct to have used her recusal judgment dated '22

February 2022' to "retaliate” against Mr "De Beer'without having afforded

him a hearing?

it sh'Ould be apparent from thereou'sal judgment'fann'emre- “RDBB” to the FA,

record p 89) that Ndita .1 did not —“r_etalia_te-”" againstMr Beer; Ndita J set, out her

reasons for recusal,_ which included reference to the- emails. exchanged
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between Mr De Beer and the Court. Briefly; the. reasoning Was? as'follovvs —

63,1 The COurt directed that the first directions hearing Was to be held On

'18 November 2021. Several directives were-then isSued ihcldding that

the issue-of jurisdiction iof the. Court wouid be determined separately

as a point in=-iimine. I have: dealt with-this above.

63.2 This; notviiithstjanding, Mr De Beer; who repreSented thezApplicants,

indicated that all issues; mUSt be determined in. a single hearing. 'The

parties, therefore, in light of this development. had no agreement in

relation to the filing. ofheads. offargument: and the date on. whiCh-the

preliminary issue was to be decided. Since the parties could not-

ag'ree, they sought'a 'further'direCticns hearing;

63;.3 AgainSt this .background,_ Mr De Beer then made serious allegations

against Ndita J (bias and a lack. .‘of impartiality) as well the Registrar af

the High Court (that the adminijstratidnof the Equality Send—under her

leadership is a problem). Ndita ..J Quoted from the exchange. of

correspondence extensively.

63A The. learned judge made-the following observation: "Regrettabiy,_ [De
Beer’s] gratuitous disrespect and undermining utterances cannot be

tested, and a detennination cannot'be made whether they are founded

(infects. Perhaps that—is the intention: that they iinger throughout the

proceedings so that whatever ruling the Ceurt. makes, is. perceived

through the lensorbias and impartiality; -” ‘4

‘4 Record 102.
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63.5 Inithe circurnstances Ndit'a' J fQund herself unableto continue With the.-

hearing of the matter and reeused herself. The matter was; then

referred to the. Judge President for're1alloeatioh..

64. The allegation that Mr De Beer was treated unfairly and that he never had an

--opp_ortunit3y to present his side of the story'is false. I draw this court’s attention

to -_th__e fact that in‘ the letterfrorn Ndita J's registrar’dated 14 December 2021

(m p 99);.--’ch_e Applicants were advised that the accusations of judicial bias;

were very serious, as they undermine the judicial proceedings. A's- a.

consequence, the AppliCants were informed that, given their concerns, the

Applicants should bring an application-for her recusal. In responsez'theretoi Mr

De'Beer; in an e—mail dated 14 December;2021,. stated that he would—not'bring

such an .appliCation; 'Ndita J thereafter proceed'to r'ecuse-herself.;

(vi) Was Steyn J correct to have used the recusal judgment by N'dita J ft'o

form an integral part of her judgment?

65}. _l_ deny that Steyn‘ J_ USBCI_'the I'G'GU'SaI judgment. by Ndita J to form an integral

part; .Qf' her judgment. 2] further deny that this “ground of appeal" raises a

censtitutionjal issue or “vital Questions .of law in the public interest”;

(viij We're theconstitutienal rights of the Applicants violated by the Ceurt

66. The following ground-lof-appeal reads as.-fellows:'

"Were: the constitutional rights- of'the-iApplica-nts violated-by the court a

23/
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Que-by their case having been Weighed against the backdi’Op-Of-the-

ahihtosities. benmeen- me; the representative, and the two'judges of the

mart 6: Que?

I deny —

67.1 'That this gives rise toa legitimate ground of‘appeal; and

167.2 That the-allegation carries any merit,

This ground of review should be disregarded with the contempt that it

deserves.

Ad the founding" affidavit

69.

.70.

.i now turn to deal, 'to the extent necessary. serfafim with. the allegations

contained inthe founding affidavit. Any allegation that I do not directlyfiaddress

is denied, Unless that is inconsistent with whatl have said'above.

Ad paragraphs trend 7

"l' deny. that Mr De Beer is authorised to depoSe to the founding. affidavit on

behalf-of the'AppliCants in the Constitutional Court. it- is notable that the First

Applicant isa well—known and saccessfu'l plastic surgeon. She is 'not- indigent.

No explanation'has been provided as'to why. she-could not obtain proper legal

representation in order-to represent :her interests. [further-denyzthat the legal

submissions made in the.founding'affidavitshouid be Understood. “as my non-

legat practitioner- representation on behalf of the Applicant-sh Mr De Beer's

incompetence :to. represent the Applicants before. the Constitutional Court, as

g



71,

72

73.

74..

Page 24'

well as the pretrious courts, has contributed 'to the unfortunate manner in

Which this matter has been litigated.

Ad paragraphs 14'-a'nd 1.5

I' would respectfully ask' that the allegations in these paragraphs be

disregarded on the basis that it constitutes new evidence placed before the

CoristitUtional Gourt, It was not placed before the Court a (tub; These

allegations- are therefore irrelevant. l have however been requested by the

Respondent to point out respectIIy that it submitted comments in respectot

the applications nr- registration strictly. in terms of Regulation '18? (Western

Cape-ProVinciai GazettetNo 5728. of 22 Jane 2022)

Ad paragrap' h 16..

I note the. credentials of the First Applicant who is described as a well—

recognis'ed su'rgeon and highly regarded medical professional! in the.

healthcare- sector.

Acl paragraph 18

I admit that the Applicants:- have quoted from paragraph 6 in the Applicmta’

founding affidavit in order to substantiate-the appeal before this Court. I deny

however that these allegations provide _a' basis upon which leave to appeal

.shouid be granted.-

Ad paragraphs 19'to 22

I note. that the purpose of the application is set. out. in these paragraphs.
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together with the {various judgments and Orders and that the Applicants have

attached theju'dgments and orders granted in this. matter. I deny howeVer' that.

the' aforesaid .ailegatiOHs and "documents DrOVide Substantial Evidence; to

support-the."merits.of'this matter as-allfieged by the Applicants.

Ad paragraph 23

| deny that leave to appeal should. be". granted on the basis. set out in

paragraph-23 (inelu'ding its subparagraphs) for the- reasons-set' eut above.

Ad paragraph 24

'l' deny that this applicatidn‘ introduces contentious pdints of law with broader

signifiCan'ceifor the'gene'ral public. 'I respectfully say that this application is an

abuse,

Ad paragraphs .25 and 2_6_

77:1 ln' Manong 18¢ Associates (Pty) Ltd v Department of Roads .&

Transport,.EC.(_No 2) 2009 (6) SA. 5.8.9 (SCA) the SCA held:

77.’1..'1'The Equality. Court was established in order to provide; easy

access to justice and to. enable even- the most disadvantaged

individuals or communities to walk .offthe street, as it- were, into

theportals of-the- Equality Ocurtto seek-speedyr red ress against

unfair discrimination,- through. less formal itlrocerjfures.l5

7-71 .2 As to the special features ofthe Equality Court:-

15‘ At par 53;
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“[57] The Equality 'COurt is a Special animal. In modern
language one could desoribe it as 'a- special-purpose
vehiicle‘. it Was clearly designed and structUred to
ensure "speedy access to judicial redress by persOns
:cOmplairiing of unfair discrimination. The-infrastructUre of"
magistrates and High .Courts- is to be utilised. Selected
and tspecially trained‘ magistrates and judges are
appointed .to preside. at the seats of their existing
respective courts. and in relation to. a geographicai area
encompassing the. territorial areas of juriSdiCtion of'thpse
courts. ..."

[Emphasis added-i

77:1.3-Outside of the provisions of. the Equality Act, High courts and

magistrates? court's continue,_ on a daily basis, to uphold the

-fUndame‘ntal vaIUeseof our Constitution within theparameters- of

their powers. The:- Equality' “Court is an added too] to premote'

the transformation of Qua-moiety in' realisation of our best

aspirations. It is asepar'ate and distinct court's—with pewe'r's

specified in it's empOWerin'g sfatdtenfi.

7711.4 Labels (to typify or categorise the proceedings) are teas

important than substance... Onlv complaints or 'causes of action'

provided for lav-the .Equalitv- Act are susceptibiefto acliudication

bri— the Edualit'v' Opu'rt'. That court was set up for-a particular

purpose. Other causes of action are: accdrnmodated in other

appropriate fora. The. Equality Court was especially set up to

deal With unfair discrimination and the other issues provided for

byes-3'10 - 12 of the Equality. Ac :17

16511M] par 62;.__
”"At par 7.2.
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772.. The aforesaid judgment was affirmed in Manong and AssoCiates

(Pty) Ltd v Departmentoff Reads and Transport, Eastern Cape-

Province. and another-2009(6) SA 57-4 (SCA).

77.3. save as :a'fc'aresaid these allegations are denied.

Ad ga‘r'ag‘ raph .33.

I dent.r that this application “Connects" various oonstitdtional' rightsiwhioh were

violated as—a result of the “incorrect interpretation of the tatity Adt’"which is

"Equatity Act and related laws". As aforesaid; the allegations regarding the

breach-of various constitutional rights are unsubstantiated in this-affidavit.

Ad paragraphs 35 and 36

'l' deny that: Stey'n‘ J misCOnStrued the Respondent—argumentf as recorded ”in

paragraphZ-Z of her judgment. (record _p '19); The learned JUdge: aCGUrately

”captured the RespOndent’s-poSition.

Ad. garagragh 36(_b-)

l_ deny that these allegations “confirmed” that the Respondent had

discriminated against the EADDIican'tsi

.Ad' Daragranhs=36(cl to (fl

It is regrettable that-Mr De Beer has resorted to making defamatory and

spurious or- unsubstantial claims against Steyn J. in the conduct of the hearing-

{If} atso had to argue. the case on behalf of the Applicants against Steyn- J". l

deny that the recollection of the hearing: as set -out by Mr De Beer'is accurate.
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The perception of all the other parties present in court Was very different. to.

that expressed by Mr De Beer and it is notable that he felt he'had to "had to

reprimand" the learned Judge.-

Acl paragraph 37.

"The CPA has no relevanceto (a) the preliminary matter to be determined by

the Court. and (b) in any' event; the merits or the matter. Fer present purposes

Stejyn-sJ wascerrect to'record at paragraph 525355 of the. judgment in the Court a

quo that “to the extent. that if was sribmitted'that the ctaim was founded on the:

Consumer- Protection. Act, or that" Medibiihic. made uniiateral changes to the

Lease Agreement in respect of service. delivery and the issue of notice in the

event-of a purported breach, these point-s were not elaborated on or pursued

in the toilhdihgzaffidaviti er- in argument, tack merit and-done? appear to be

relevant." These findings are with: respect cerrect;

Ad paragraphs 39 to '41

-I refer. to What I have said above-in relation to the Equality Court's obligation to

hold an inquiry in terms of the Equality Act. Save... as. aforesaid these

allegations are denied;

Ad paragraph 44

The allegations in these. paragraphs are denied... At no stage. of the

proceedings did the Applicants refer .to any specific-evidence which. had not

already been. presented 'in their lengthy papers or apply to lead. any other

-e\iidenc'e.- Mr De Beer makes only vague references to witnesses. and;
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Constitutional COurt, and for'the reasons afbre'said, dismiSSed with Costs.
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additional eVidence' and seems. to eXp‘ect that the leaf-fled Judge (and indeed

the Respondent)-sfhomd have embarked on an. investigativeventure'tolook for

evidence of unfairdiscrimination'vvhen the papers disclosed none.

Ad 9' aragragh.46

.I deny the allegations .in theee paragraphs The hearing was: regulated in

accordance with the EqualityAct; and the Regulations promulgated in‘terms.

thereof.

'Ad paragraphs—47 to 50

I respectfully .aver'that the Applicants" case was deliberately vex‘atious and.

opportunistic. It sought to undermine the legitimate cancellation of' a

commercial lease agreement by making vague} and wide-ranging .allegatiOns

of discrimination against the Reapondent'. It was launched. in the EqUaIity

Court where it never belonged: and there are no. substantive issues "ofijustice

‘or constitutional rights involved.

Ad "Qara'gragh 351'

1 note the implied. threat to approach the African Commission on Human and

Peoples' Rights-fer human rights violations.

Ad paraqr'a'ohs 55 to 59

The Respctndent does not Oppose the application for condonation. The-

.Respondent reSpe‘ctfull'y requests that this matter be coneide're'd by the
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Ad'para'qraptis 60-‘and 61

For-the reasons—set Out he‘rein‘, | submitjthat this application does not'meet'the

threshold for the requirements for leave to appeal-to the Constitutional Court.

Accordingly it falls to be 'dismiSSed'with costs.- The' Bi0watc'h' principle- does

not apply for the fell6wi'ng reasons (a) the Respendent-is-nct an organ of state

(b) to have brOught'this-application in‘ the. Equality Court on the. basis that the

Applicants did. was. manifestly inappropriate and has 'put the Rtesporident to

great trouble to defend a case-that was clearly misconceived from the outset,

'(c) the application .for leave to. appeal to this Court (notwithstanding the

findings of three Judges and the President of the Supreme Court of Appeal) is

plainly without merit.

ConCIUSiOn

89.

90..

'In the premises? given that the. interests. :of justiCe: remain the overarching

consideration in deciding whether leave to appeal should tie-granted. I-‘submit,

in summary, that it: can never-be in the interests of justice'td grant leave to

appeal in circumstances where3lthere are no reasonable prospects of success.

.In the circumstances-,sthe Respondent humbly requests-that-the application be

dismissed with costs,
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JOHN ROBERT BROMLEY

I certify-'that-the deponeht- acknowledged to me that helshe knows and u‘ndErstands

the. contents of this declaratiqn, that hels‘he has no objecfion to taking the
prescribed oath and considers it to be binding-on her hisleenseienee.

Thus Signed and sworn t9 befOre me at Carat? I bum-1 on this the

Lday of-- NOVEMBER 2023,.

CQMflfiROF OATHS


